THE 


AMERICAN JOURNAL 


OF 


INTERNATIONAL LAW 


VOLUME 17 


1923 


PUBLISHED BY 


Tue AMERICAN SOCIETY OF INTERNATIONAL LAW 


PUBLICATION OFFICE: EDITORIAL AND EXECUTIVE OFFICE: 
THE RUMFORD PRESS 2 JACKSON PLACE 


Concorp, N. H. D. C. 


| 


Copyricut, 1923 
BY 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


G 
» 


CONTENTS OF VOLUME SEVENTEEN 


PAGE 
SUGGESTIONS AS TO CHANGES IN THE INTERNATIONAL LAW FOR MARITIME WAR. 
Tue First YEAR OF THE PERMANENT CourT OF INTERNATIONAL JusTicE. Manley 
Some LeGat ASPECTS OF THE JAPANESE QuESTION. Raymond Leslie Buell.......... 29 
Tus Manpatony Svermm. Mark Carter Mille. 50 
Tue NEUTRALIZATION OF THE AALAND Istanps. Charles Noble Gregory........... 63 
Tue CAPITULATIONS OF THE OTTOMAN EMPIRE AND THE QUESTION OF THEIR ABRO- 
GATION ASIT AFFECTS THE UNITED States. Lucius Ellsworth Thayer.......... 207 
INTERNATIONAL LAW IN ITS RELATION TO CONSTITUTIONAL Law. Quincy Wright..... 234 
Tort at INTERNATIONAL Law. Jennings C. Wise... .. 245 
Tue UNITED STATES AND THE PERMANENT Court OF INTERNATIONAL JUSTICE. Eu- 
Tue INTERNATIONAL ORGANIZATION OF THE DANUBE UNDER THE PEACE TREATIES 
Tue RHINELAND CoMMISSION AT WorRK. Robert E. Ireton..............20200005: 460 
INTERNATIONAL TRAFFiC LAW: ITS FoRMS AND REQUIREMENTS. Ernst Hollander..... 470 
Tue PROTECTION OF AMERICAN CITIZENS IN CHiNA: Cases OF LAWLESSNESS. Ben- 
OBSERVATIONS ON THE Monroz Doctrine. Charles E. Hughes.................. 611 
Tae Laws or War ConcEeRNING AVIATION AND Rapio. William L. Rodgers... .. 629 
PROTECTION OF MINORITIES BY THE LEAGUE OF Nations. Helmer Rosting........ 641 
Tue CoMPETENCE OF THE MIxepD ARBITRAL CouRTS OF THE TREATY OF VERSAILLES 
SOVEREIGNTY OF THE MANDATES. Quincy 691 
NEUTRALITY AND THE WortD War. Malbone W. Graham, Jr................ ... 704 
COMMENT: 
The Third Assembly of the League of Nations. David Jayne Hill.............. 77 
The Tacna-Arica arbitration. James Brown Scolt................06020000e0es 82 
The comity of nations. Theodore S. .. 9 
Nationality of married women. Jesse S. 97 
The proposed consolidation of the diplomatic and consular services of the United 
United States-Norway arbitration award. James Brown Scott.................. 287 
The Lausanne conference. Philip Marshall Brown.................0...005-045. 290 
The recognition of Soviet Russia. James Brown Scolt.............0.00.66000 000 296 
An important decision by the Permanent Court of International Justice. Charles 
The Solicitor for the State Department. James Brown Scolt.................... 307 


Clearing the way for the Nicaragua canal. Jesse S. Reeves..................... 


309 


iv CONTENTS 


PAGE 
The Central American conference. James Brown Scott... 313 
The settlement of the British debt to the United States. George A. Finch......... 319 
The judicial settlement of disputes between states of the American Union. James 

Japanese and Hindu naturalization in the United States. James Brown Scott. 328 
The Supreme Court decision in the ship liquor cases. Theodore S. Woolsey... . 504 
Foreign language teaching in the United States. James Brown Scott. . 507 
The cancellation of the Lansing-Ishii agreement. James Brown Scott. . 510 
The payment of the costs of the American army of occupation on the Rhine. 

The fifth international conference of American states. James Brown Scott. . 518 
The United States and the Permanent Court of International Justice. George A. 

The legality of the occupation of the Ruhr Valley. George A. F inch. 724 
President Harding. Charles Noble Gregory.................. 734 
Suits brought by foreign states with unrecognized governments. Quincy Wright 742 
The Hague Academy of International Law. James Brown Scott. . 746 
The Institute of International Law. James Brown Scott. 751 

CuRRENT NOTEs: 
The Institute of International Law. James Brown Scott 105 
Courts-martial and the laws of war. Elbridge Colby...... 109 
The financial reconstruction of Austria. J. A. Salter........ 116 
Participation of the United States in the Permanent Court of International Jus- 

tice: 

Message of the President to the Senate. February 24, 1923.. 331 

Letter of the Secretary of State to the President. February 17, 1923. . 332 

Letter of the President to the Foreign Relations Committee. March 2, 1923. 339 

Letter of the Secretary of State to the President. March 1, 1923. 339 
The annual meeting of the American Society of International Law. George A. 

President Harding’s address on the Permanent Court of Interns ational Justice. 

The Academy of International Law at The Beans... 536 
The Carnegie Endowment Fellowships in LOW. 537 
In memoriam: James Bryce, Harry Shepard Knapp, Ruy Barbosa. . 539 
Renewal of diplomatic relations between the United States and Mexico 758 
The Haitian claims commission ...... . 758 
The Platt amendment............... 761 
Third international sociological congress. . . . 765 
The American peace award................-..0000-- 766 

CHRONICLE OF INTERNATIONAL Events. M. Alice Matthews........ 129, 344, 543, 769 


Pusiic DocuMENTs RELATING TO INTERNATIONAL Law. George A. Finch. 147, 357, 558, 7 


Jupici1aL Decisions INVOLVING QUESTIONS OF INTERNATIONAL Law: 
Supreme Court of the United States: 
Takao Ozawa v. The United States................... 
Cunard Steamship Company v. Secretary of the Treasury. . . 
United States v. Bhagat Singh Thind.............. 
United States-Peruvian Arbitral Commission: 
Award in the matter of the Landreau claim against Peru... .. 


151 
563 
572 
157 


CONTENTS 


Permanent Court of Arbitration at The Hague: 
Award of the tribunal of arbitration between the United States and the Kingdom 
of Norway under the special agreement of June 30, 1921..................... 
Letter of the Honorable Chandler P. Anderson, American arbitrator, to the 
Secretary General of the Permanent Court of Arbitration.................. 
Statement made in open court by Mr. William C. Dennis, agent of the United 


Supreme Court of New York: 
Vanderbilt et al. v. Travelers Insurance Company.... . 

Walker D. Hines, Arbitrator: 
In the matter of the cessions by Germany to France under Article 357 of the 


Reviews AND NOoTEs: 
Belaunde: The treaty of Ancon in the light of international Law................ 
Berdahl: War powers of the Executive in the United States.................... 
Henrich: Theorie des Staatsgebeites entwickelt aus der Lehre von den lokalen 
Keynes: A revision of the treaty......... “dere 
K6rling: Die Rechtsnatur des Vélkerbundes. . 
Pierson: Our changing constitution........ 
Ralston: Democracy’s international law... .. . 
Reinsch: 4m American diplomat in China. . 
Treat: Jajan and the United States 1853-1921. 
Warren: The Supreme Court in United States history......................... 
Cobbett: Leading cases on international law......... 
Cresson: The Holy Alliance....... 
Dennett: Americans in Eastern Asia...... 
Kosters and Bellemans: Les conventions de la Haye de 1902 et 1905 ; sur rle droit in- 
Loeb: The legal status of American corporations in France............ Sus sa 
Magyary: Die internationale schiedsgerichtbarkeit im Vélkerbunde............. 
Neumeyer: Internationales 
Rowell: The British Empire and world peace....................0060000005 
Spiropulos: Expulsion and internment of enemy nationals...................... 
Travers: Le droit penal international et sa mise en oeuvre en temps de paix et en 
Westlake: A treatise on private international law.........................0005 
Wright: The control of American foreign relations......................... 
Baker: Woodrow Wilson and world settlement.........................--. 
Cardenas: La politica de los Estados Unidos en el continente americano...... . . 
Hadjiscos: Les sanctions internationales de la Société des Nations........ 
Keith: War Government in the 
McBain and Rogers: The new constitutions of Europe......... 


399 


399 


578 


Vv 
PAGE 
362 
|_| 
786 
174 
176 
177 
180 
181 
184 
185 
186 
190 
192 
197 
198 
186 
200 
400 
401 
402 
404 
405 
407 
408 
404 
411 
412 
416 
417 
419 
420 
422 
582 
584 
590 
591 
593 
595 
597 


CONTENTS 


Roman: Répertoire général de législation et de jurisprudence en matiére de dom- 


Satow: A guide to diplomatic practice. . . 
Sun: The international development of China.......... 
Bemis: Jay’s treaty: A study in commerce and diplomacy... . . 
Dickinson: War: Its nature, cause and cure.............. 
Fauchille: Traité de droit international public... . 
Fuller: Bismarck’s diplomacy at its zenith............... 
Holt: The elementary principles of modern government... . 
Iswolsky: Recollections of a foreign minister........... 
Korff: Russia’s foreign relations during the last half century . 
Le Roy: ]’Abrogation de la neutralité de la Belgique....... 
Miliukov: Russia today and tomorrow................. 
Torriente: Actividades de la Liga de las Naciones....... 
Wistrand: La diplomatie et les conflits de nationalités. . . 


PERIODICAL LITERATURE ON INTERNATIONAL Law Sussects. Hope K. 


PAGE 


598 
599 
601 
809 
810 
812 
813 
816 
817 
818 
819 
823 
827 
828 
828 
834 
836 


847 


¥ 
vi 
a 204, 424, 606, 843 


BOARD OF EDITORS OF THE AMERICAN JOURNAL OF 
INTERNATIONAL LAW 


CHANDLER P. ANDERSON, New York, N. Y. 
Puitip MARSHALL Brown, Princeton University. 
Cuar.Les Nosie Grecory, Washington, D. C. 
Amos 8S. Hersuey, Indiana University. 

Davin JAYNE Washington, D. C. 
CHARLES CHENEY Hypzg, Northwestern University. 
Ropert LanstnG, Washington, D. C. 

Jesse 8. Reeves, University of Michigan. 
Grorce G. Witson, Harvard University. 
Turopore 8. New Haven, Conn. 
Quincy Wricut, University of Chicago. 


Editor-in-Chief 


James Brown Scort, Carnegie Endowment for International Peace, 
Washington, D. C. 


Secretary of the Board of Editors and Business Manager 
Grorce A. Fincu, 2 Jackson Place, Washington, D. C. 


The American JoURNAL oF INTERNATIONAL Law is supplied to all members of the 
American Society of International Law without extra charge, as the membership fee of 
five dollars per annum includes the right to all issues of the JourNAu published during the 
year for which the dues are paid. (Members residing in foreign countries pay one dollar 
extra per annum for foreign postage.) 

The annual subscription to non-members of the Society is five dollars per annum (one 
dollar extra is charged for foreign postage) and should be placed with the American Society 
of International Law, 2 Jackson Place, Washington, D. C. 

Single copies of the JourNnau will be supplied by the Society at $1.25 per copy. 

Applications for membership in the Society, correspondence with reference to the Jour- 
NAL, and books for review should be sent to James Brown Scott, Editor-in-Chief, 2 Jackson 
Place, Washington, D. C. 


\ 


4q 


| 


SUGGESTIONS AS TO CHANGES IN THE INTERNATIONAL LAW 
FOR MARITIME WAR 


By Rear ApMIRAL WILLIAM L. RopGerRs 
U.S. Navy 


At the recent Washington Conference it was agreed to call anotKer meet- 
ing to discuss desirable changes in the rules of maritime warfare. At the 
meeting this spring of the American Society of International Law opinions 
did not coincide as to what form the future development of international law 
of war should take. There seemed a disposition on the part of many to 
attempt to resume the position previous to 1914 and say, “‘ Let us forget the 
war damage to international law and continue its development on the old 
lines.” 

The writer is not disposed to accept this view. The world war has touched 
the foundations of international law as it has those of other great subjects. 
Instead of proceeding to develop details on the old accepted lines we should 
reconsider our principles and our broad concepts, and their application to 
present practice; then after reaching some conclusions on these great points 
the minor ones will readily take care of themselves. 

In considering international law as a recognized system of rule, it, like 
municipal law, is always behind the current needs of the time. The law 
cannot be formulated until experience shows its desirability. At the best, 
law can do no more than crystallize and continue a rule of conduct suitable 
to present conditions. The hitherto accepted precedents of international 
law now need revision in view of the new conditions developed and brought 
into view by the world war. 

It is therefore necessary now for those interested in the future of inter- 
national law to reconsider its foundations and readjust them to present-day 
economic conditions. We should amend outgrown forms to accord both 
with principles and with new practices and points of view, rather than strive 
to patch them up in matters of detail. 

Let us consider then three things: (1) the change of three hundred years 
in the relations of nations, (2) the purpose of war, and the incidence of its 
burden upon states and upon various classes of people within the state, and 
(3) the field and accomplishments of international law. 


CHANGE OF THREE HUNDRED YEARS IN THE SOCIAL RELATIONS OF NATIONS 


When .Grotius developed his system, the social and economic world was 
one of hand labor. Transportation was slow and expensive. On land, 
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the expense of transportation very soon ate up the profits of specialization 
of industries and of the exchanges of commerce. Water transportation was 
far cheaper, but it had its own difficulties and vicissitudes. 

Further, the economic margin of profit and luxury to a community above 
the bare cost of living of the great majority of any population was so ex- 
tremely small that feudal levies were capable of very short service only, 
mercenary forces were more efficient but, owing to expense, were very small 
and rulers were loath to dissipate them by calling on them for strenuous 
service. 

Owing to these controlling economic conditions as to the margin of liveli- 
hood and the difficulties of communication and of transportation, nations 
and communities were almost wholly self-supporting. Common interests 
did not extend far territorially and nations (regarded as groups of sympa- 
thetic, cohesive, cooperating individuals) were small, even though certain 
rulers had many subjects owing common allegiance. 

When war occurred and invasion took place, the occupying army, in its 
own interest, was obliged to husband local resources on which its own exist- 
ence so largely depended and in general it can scarcely have been to the 
best interest of inhabitants or of the armies of either side to restrict local 
commerce. 

These conditions were the governing ones until after the close of the 
Napoleonic wars. <A century ago began the great development of steam 
power applied both to production, manufacture and transportation whereby 
production was increased. And so, through the increased margin for liveli- 
hood, the possible scale of warfare was greatly extended, the vulnerability 
of the social structure was greatly increased, production and manufactures 
were specialized in territories far separated. Commerce and far reaching 
transportation were multiplied and great nations, as we understand such 
today, were rendered possible and were developed on expanding scales. 
The relations of nations as a basis of international law had been seriously 
modified. 

THE PURPOSE OF WAR 

Let us turn now to the purpose and objectives of war. My ideas on the 
subjects are those of a naval officer. 

Wars in general are national efforts to establish economic international 
advantage. The world war was a commercial and industrial war. It was 
not primarily a political war. I believe it is even very generally admitted 
that wars called religious and dynastic frequently have had their origin in 
economic questions brought about by social development and discoveries in 
science and the arts. The usual objective of war is then to reduce the enemy 
to a tributary status to the advantage of the victor. This may take many 
different political and economic forms useless here to discuss, but the com- 
bative effort to overcome the enemy and reduce him to some form of eco- 
nomic subjection may be directed along either or both of two lines. 
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METHODS OF CONDUCTING WAR 


The attempt may be directly by means of bloodshed, or indirectly by 
attack on the enemy’s means of economic support. Either attack will bring 
forth the most strenuous resistance. Destruction of hostile property and 
the enemy’s economic means of livelihood will be as efficient in subduing him 
as bloodshed. Thus attack on property has always appeared as a normal 
and reasonable form of warfare; but owing to the developments of the last 
half century in specialization of industries and the extension of commerce 
and transportation, the control of commerce is relatively a far more effectual 
way to conquest than it was fifty years ago. The necessity for bloodshed 
has diminished as commerce has become extended and more nationalized, 
and so the possibilities of a more humane form of war of conquest have 
become augmented. 

Passing now to the consideration of combatant navies, they exist and are 
used, and always have been used, to control the sea-borne commerce which 
is so great a support of nations. The merchant shipping is not govern- 
mentally encouraged to support navies, but to support nations; and navies 
protect both. The battles of hostile fleets have not for their final objective 
the destruction of their opponents, but such destruction is merely a pre- 
liminary step to control of commerce operated for the benefit of the enemy, 
while permitting freedom of action to commerce operated for the benefit of 
one’s own cause. This naval objective of war splits so-called neutral ship- 
ping into two classes, as to belligerent interests therein, that of friendly 
purpose and that of hostile purpose. 

But, owing to the extension and improvement of communications by sea 
and land, nations as economic and psychologic units are larger and more 
dependent on each other and as at the same time the standards of living 
have been raised, the methods of livelihood have become more artificial. 
Whereas in former centuries intensive warfare would in general be carried 
out only between contiguous states; now, through the development of huge 
and specialized industries and the great extension of commerce, it is possible 
to wage effective warfare on a vast scale by commercial methods. The last 
great war was an example. The basis of the international law of war of the 
future must conform to the status of modern trade in the national life of 
belligerents and of neutrals. 


PRESENT FIELD AND ACCOMPLISHMENTS OF INTERNATIONAL LAW 


In the earliest times war in defense of private rights was freely permitted 
to everybody. With the development of civilization and the formation of 
larger and larger groups of organized bodies of men, the personal economic 
conflict of man and man gradually passed under the rule of private law, 
and the group forms of economic conflict passed under state control as 
national warfare, more and more regulated by international rules. Even in 
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recent times means of communication were limited; consequently the hostile 
national efforts were localized; now the hostile efforts are nation-wide. 

This entails a review and restatement of the law of war against property. 
It has always been accepted by authorities of all classes that war is a state 
effort against state, wherein the incidence of warfare upon individuals should 
be maintained at a minimm. The act of war which did not exert its main 
effect against the ability of the state to maintain itself and oppose the enemy 
was not thought a proper or judicious mode of warfare. These principles 
remain good. 

We find that a great part of the laws of war on land are concerned with 
restrictions upon the application of unlimited force against individuals in 
their persons and property. It pleases us to call these rules of war human- 
itarian, but really they fulfill a double object, as towards the individual 
enemy these restrictive rules are humane; as towards one’s own organized 
forces in the field these restrictives promote discipline and efficiency, and 
so help to shorten war through earlier and more complete victory over the 
hostile state. In China today the provincial armies are inefficient because 
they permit and even rely on pillage and personal violence. Thus these so- 
called humane rules are advantageous simultaneously to both sides. Were 
it not so, they would have less chance of being observed. Where action by 
authority against private persons or property is advantageous to the effort 
against the hostile state, the suffering of the individual permitted under the 
law receives little consideration. 


IMMUNITY OF PRIVATE PROPERTY—PUBLIC AND PRIVATE GOODS 


The great scale of modern commerce has altered the distinction between 
private goods and public goods of earlier periods. Formerly social and 
national life was less highly organized and the line dividing strictly private 
property and interests from public property and interests upon which col- 
lective hostile pressure could be profitably exerted was definitely understood. 
Upon this definite understanding wrought up by experience, international 
law developed and extended, adding precedent to precedent. 

But the accepted international law of 1914 is now seen to be no longer in 
accord with current social and economic conditions. We must review the 
disaccord and make the law suitable to the conditions under which greatly 
specialized industries of huge size are now prevalent, making great popula- 
tions dependent on new economic factors, namely, on ‘public utilities”’. 

Reverting to the fundamental principle of the early founders of inter- 
national law that the organized state is the proper object of hostile attack, 
we deduce that “public utilities’, even when vested in private ownership, 
are proper objectives of belligerent attack.! 

In order to draw a line about private property such that international 

1 See United States Supreme Court; Civil War. Cotton as basis for public credit. Hyde, 
International Law, p. 694. 
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law may give it due respect conformable to modern conditions and the in- 
cidence of hostile pressure, we may find a useful distinction in the phrase- 
ology of the political economist, who differentiates between “producer’s 
goods” and “consumer’s goods”. Under present world conditions the 
former are very largely also ae 


“public utilities 

Roughly, producer’s goods are goods still in the market, before they have 
settled down into final place and ownership, to be serviceable for the ultimate 
purpose for which they are destined. Consumer’s goods are those in which 
the successive steps in manufacture, transportation and ownership are all 
completed and the ultimate consumer is enjoying the use of his property for 
his personal satisfaction. 

“‘Consumer’s goods” are strictly private property. They are proper 
subjects for protection against hostile attack because their destruction, or 
sequestration works individual hardship without commensurate pressure 
on the owner’s government, and the usual accompaniments of pillage and 
personal violence against private persons weakens discipline of the conqueror. 

Producer’s goods are in another category. Although in many cases 
ownership may be privately vested by the law for the purpose of promoting 
manufacturing and industrial effort, yet in all goods still in the commercial 
market the burden of possible loss is capable of distribution by insurance 
and other commercial devices, so that destruction or seizure of producer’s 
goods is, in reality, a national loss. Further, these producer’s goods are 
open to such very wide markets owing to the great scale of modern industries, 
of modern corporations and of systems of transportation and of marketing, 
that nearly all producer’s goods may properly be regarded as “ public util- 
ities”, and therefore subject to hostile attack because their seizure strikes 
at the general efficiency of the hostile national effort. 

The present law of land warfare, particularly as applicable in case of siege, 
in general, is conformable to these views, but we do not find the position of 
the United States, as announced at the second Hague Conference in regard 
to property on the high seas, in accordance with them. 

The sea is serviceable to mankind almost entirely as a highway of trans- 
portation, and commercial property on the high seas is a “public utility”. 
Personal baggage of passengers and crews, of course, is private property in 
the strictest sense. It is protected, and should be protected, as “consumer’s 
goods”’ by the accepted rules and principles of war. 


NEUTRAL TRADE 


We now pass to the question of neutral trade and commerce and its proper 
position in the maritime international law of war. 

For neutral trade as for belligerent trade, a governing principle of the law 
has hitherto been that items which are too small to affect the outcome of the 
war should not be subject to wanton attack. But the fundamental idea in 
protecting neutral rights should be to limit the spread of the conflict. If 
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neutrals are offended to the point of declaring war, as each one joins, the war, 
tending to become a world war, draws other nations interested into the 
struggle, whether willingly or not. 

This danger was less obvious in past times when principles still governing 
were established, and commerce was yet on a small scale and manufactures, 
industry and transportation slow and localized. Neutrals really could, 
in many cases, have very small substantial national interests involved in 
the war. 

Now, with great business the rule of intercourse, and with the national 
life of belligerents depending on control of neutral trade the rule of inter- 
national law, must not afford too ready a pretext to neutrals to force their 
trade in aid of either belligerent. Neutrals finding themselves unduly 
pressed should be obliged to resort to diplomacy. So will the chances of the 
spread of war best be guarded against. Law is too rigid for wise application. 


BASIS HITHERTO CONTROLLING RULES FOR NEUTRAL TRADE 


The governing precedents for the relations of belligerent powers with 
neutral powers and the belligerent control of trade and commerce of neutral 
powers in their broad lines have been established in the past, although very 
roughly, as follows: 

(a) Neutral governments should not afford active help to governmental 
belligerent effort. 

(b) Neutral governments have been expected to control neither the trade 
and commerce of their own nationals in the interest of either belligerent, nor 
the trade and commerce of the nationals of one belligerent in the interest 
of the hostile power. It is now open to question how far this group of rules 
calls for reconsideration. 

(ec) Belligerent governmental forces should not infringe neutrality of non- 
participating powers by making any very great or long continued use of 
war facilities (such as use of ports, bases and anchorages of neutrals), of 
such non-participating powers. The tendency is to increase the stringency 
of this group of rules. (For if serious use is made of such facilities, one 
belligerent or the other naturally gets more out of the privilege than the 
other. Soon the charge of favoritism may be made against the neutral, 
that he is waging industrial or economic war.) 

(d) A belligerent may deal with neutral privately owned commerce 
through the methods of visit and search, declaration of contraband and 
blockade. Let us remember that contraband is concerned with private 
neutral trade serving hostile national ends as distinct from serving the 
private business of nationals of a hostile power. 

In all these matters it has not hitherto been the purpose of international 
law to interfere with small business for the ultimate profit of small individual 
traders only, provided such trade did not grow to become a matter of national 
importance to the organized state. 
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MODERN TRADE SYSTEMS CALL FOR CHANGES IN INTERNATIONAL LAW 


Blockade and contraband both operate against the organized belligerent 
effort of the hostile government. But new developments of international 
trade and transportation are rendering it possible that adherence to the old 
rules makes it increasingly difficult for a belligerent to disorganize and dis- 
rupt the national life of the enemy, yet this is a legitimate and humane 
method of practicing war. 

The basis of principle of the chief rules now current were established 
before commerce and transportation assumed their present great scale 
through the agency of steam power. The size of nations, their power and 
their complexity have become so great that the old rules of contraband and 
blockade need great modification. Present-day practice, however, by 
certain great powers, is in accord with present world conditions, no matter 
how loud conservative outcry may be against current practice. Great 
Britain’s position of maritime preponderance for over a century has given 
her a singularly clear insight into the workings of international law. As we 
now wish to rival Great Britain in our merchant trade, we cannot fail to find 
our national advantage in accepting the views of international law which she 
has so consistently maintained. 

The position of the United States administration of the day, representing 
the nation, has varied according to requirements and interest of the nation, 
(or of special class interests), as it was either belligerent or neutral. Other 
nations vary in the same way. 

In time of our neutrality we have stood for neutral rights of trade and 
freedom of the seas. In time of our belligerency we have stood for the rigor 
of the game, extension of contraband lists, continuous voyage, etc. In the 
Civil War our stand on continuous voyage was a forward step for belligerent 
privilege. Our views of immunity for private property during that war were 
different from those we urged before and after that period when other peoples 
were at war and the United States was neutral. 

On examining the underlying principles of these conflicting demands we 
may recognize two origins of impulse. 

As a governmental whole, a neutral power is desirous to preserve neutrality 
and avoid being drawn into war unless great interests of the whole people 
suffer by continued neutrality. 

But as individual war profiteers, the individual members of the neutral 
nation demand freedom of neutral trade with either or both belligerents, 
and put pressure on their government accordingly. 

A government should have little sympathy for expectant war profiteers 
as against maintaining an attitude of real neutrality when national vital 
interests are not adversely affected by the probable outcome of the war. 
Wars should not be prolonged by neutral nations taking the part of private 
business of their nationals anxious to furnish supplies to either or both sides. 
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Here again, in the relations of neutral trade to the needs of the national 
government, as opposed to the demands of the neutral profiteer for his 
freedom of trade with the belligerent, we must contemplate the recent eco- 
nomic and business idea of “public utilities”’. 

If neutral trade is so useful to a belligerent as to assume the status of a 
“public utility”? to him, he should not be able to appeal to the rules of in- 
ternational law to make it appear to the world that his enemy has broken 
international law in depriving him of the support of that trade. On the 
other hand, if neutral trade with a belligerent is more important to the 
neutral nation than the preservation of national neutrality, international law 
is not impartial if it allows the neutral the profits of war trade without any 
cost or expense to him. 


MAINTENANCE OF NEUTRAL RIGHTS NOT IMPARTIAL AS BETWEEN 
BELLIGERENTS 


War as a national effort is more highly developed than ever. If neutrals 
wish to reduce the bad consequences of war, it is not to be done by an undue 
extension of neutral rights versus the two belligerents’ right to fight the 
war through to an early finish. If the neutrals feel their own rights and 
interests sufficiently imperilled by the probable outcome of the war, they 
should join the fight and help their interests in the struggle. 

If we contemplate the question of a war between any two powers without 
any postulate as to the causes or the particular interests involved, either 
of belligerents or of neutral powers, we must acknowledge that in general 
it is a matter of world interest and world advantage that the war should be 
short and early reach a positive decision. For this early decision it is essen- 
tial that neutral powers should not influence the outcome except for high 
national reasons. The stronger of the two belligerents should not be unduly 
hampered in his efforts to reach a decision. As pointed out previously, 
victory may be reached by the bloodshed of battle or by the destruction or 
interruption of hostile supplies and means of support,—by blows against 
commerce either in hostile territory or on the high seas. 

If the laws of war are such as to grant privilege to neutral commerce, 
individual neutral profiteers will grow rich and their business ordinarily 
will tend to help the naturally weaker power to prolong the war. But 
prolongation of the war (taking no notice of origins and causes or objectives) 
is against world interest. To be neutral, the international law of war should 
accept as a controlling principle that complete freedom of neutral trade under 
present social and economic conditions is opposed to restriction of warfare 
and leads to widening of war theaters and prolongation of war. The law 
should not be so framed as to invite neutral governments to find cause for 
entrance into quarrel in the necessity of supporting their nationals in their ef- 
fort for personal advantage. Should any neutral government believe that 
her interests or those of the world will best be served by the victory of the 
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weaker belligerent she will of course be free to throw into the scales the weight 
of her arms as a belligerent, but she should not do so for the sake of her own 
nationals interested in the war solely to become war profiteers. 

International law has already made some steps in the direction above 
pointed out, but it must go further. 

Although not wholly new, the recently extended idea of ‘“unneutral 
service’’ seems founded on the view that where nationals of a neutral power 
afford direct aid to either belligerent power they thereby assume the status 
of combatants or quasi-combatants, to be dealt with on that basis by the 
hostile belligerent. The neutral government is not impartial, nor to be 
held as maintaining its neutrality if it insists on supporting its nationals 
under such conditions. 

The development of the doctrine of ‘‘unneutral service’’ tends to reduce 
the area and period of warfare by restricting both the rights and obligations 
of neutral governments in regard to the private business adventures of its 
own nationals and turns the regulation of these matters over to the bel- 
ligerent who is vexed by them. 

But the doctrine of “unneutral service’? should be extended to meet 
modern conditions of trade and commerce as shown in the practice of the 
last war. If we couple the ideas of “public utilities’, “continuous voy- 
age’’, and “unneutral service’’, extending the latter to embrace national 
unneutral service we shall see that the “rationing’”’ of neutral nations as 
practiced in the last war by the Allies against Holland and Scandinavia was 
an act which should be accepted by international law as proper in principle. 
Actually, of course, “‘rationing’’ took place as a domestic measure controlling 
exports for internal reasons, but the British Order in Council of February 
16, 1917 covered the matter practically under the head of ultimate “des- 
tination”’ and the enemy character of goods available for hostile consumption 
upon arrival in neutral territory. 

Modern business based on machine power in place of manual power has 
created such complexity and solidarity in the organization of great nations 
as to make it impossible for them to be in contact with belligerents and yet 
to maintain a qualified neutrality for long. If the first rush of war fails to 
reach a decision, and the war passes in to the economic stage of endurance 
(as did the world war), then contiguous neutral nations must be absolutely 
and entirely neutral, or they must assume belligerency. International law 
must recognize the conditions as they are today. It cannot revert to the 
position which was shown to be untenable by the practice of the last war. 
The law of war must be one capable of adjustment under pressure. A rule 
formulated to be rigid and at the same time impartial and to follow the 
middle of the road between neutral and belligerent rights and privilege will 
be broken for want of elasticity. International law needs modification here. 
The United States view has changed according to her status as neutral or 
belligerent. We have made and unmade rules. The legal rights of in- 
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dividuals must yield to the interests of states, and adjustment between the 
two must be made by diplomacy at the time. It cannot be made for the 
future by law. 


GUIDING PRINCIPLES FOR DEVELOPMENT OF THE LAWS OF WAR AFFECTING 
TRADE 


I therefore suggest as guiding principles for the further development of 
the international law of war both ashore and afloat: 

(a) That the war effort is to be directed against the organized national 
strength of the enemy, while sparing non-combatants who do not directly 
assist the hostile national effort. 

(b) That persons and private property (consumer’s goods) of non-com- 
batants be protected by international law in the interests of both opponents. 

(ce) That the organized forces for the state properly subject to attack 
under the rules of war should in the future include all that class of goods and 
service known as “public utilities” and the personnel attached thereto. 

(d) That the doctrine of ‘‘unneutral service’’, now applicable to private 
persons and corporations, be coupled with the subject of ‘public utilities”’ 
and the doctrine extended to recognize the principle of national unneutral 
service. Thus belligerents would be permitted to deal with it as in the last 
war without lying open to the charge of having committed a belligerent act 
against the neutral power. 

If we make a general survey of the field covered by the international law 
of war ashore and afloat, as recognized by common usage and as extended 
by conventions and treaties, we find that: 

1. In general the law of war is one of restriction of the unlimited exercise 
of force to subdue the enemy. 

2. The great volume of generally recognized rules and practices limits and 
restricts the exercise of organized force of one belligerent against the indi- 
vidual persons and properties of unorganized and helpless non-combatants 
or prisoners of hostile and neutral powers. In general this first group of 
rules will endure and be extended. 

3. A second group of restrictive rules applies to persons and trade of 
neutral and hostile nations devoted to working for the advantage of the 
belligerent and that of his combatant strength. This group of rules pre- 
vents belligerents from interfering with small trade, or rather with trade 
held in former times not seriously to affect the national combatant strength 
of the enemy. It is this group of rules that calls for complete revision in 
view of the change of social and economic conditions since the governing 
precedents were established a century or more ago. 

4. A third group of rules prevents neutral nations (governments) from 
giving unequal aid, or governmental aid, to hostile powers. If a neutral 
power wants the fruit of victory, it should incur the risks and penalties of 
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5. A fourth group of rules deals with permissible methods of using new 
instruments of warfare. Rules of this fourth group can scarcely be made 
wisely if made hastily, or if framed under the influence of war emotions, 
or if they neglect the effect of war emotions upon their own practicability. 
Most new inventions of warfare turn out to be of such minor importance that 
current rules of war are sufficient to deal with them. Legislatively, they 
may be held negligible until practice shows the contrary. 


NEW INVENTIONS OF WARFARE AND INTERNATIONAL LAW 


Much new international law in Hague Conventions and other treaties 
deals with limitations on new inventions for warlike use. If experience 
is a guide, new weapons of war can never be abolished by law if they are 
serviceable; the most that can be done is to limit their use in accordance with 
such accepted principles as to the proper incidence of warfare on peoples 
and individuals as under the stress of war emotions we shall be able to agree 
to call sportsmanlike, humanitarian, and in accordance with fair play. 

The introduction of great basic inventions such as explosives centuries 
ago and recently of warfare in the third dimension by air and under the water, 
and of chemical warfare, are embarrassing alike to the general public, to 
humanitarians, to professional men of the army and navy. For various 
reasons, nobody likes them or accepts them enthusiastically. If they are 
accepted they disturb the status quo, both mental and physical, of nations 
and of individuals. So through the natural conservatism of the great body 
of mankind, it is easy in peace to get conventions of powers to adopt rules 
unduly limiting new destructive agencies and then everybody hopes that 
the newest thing in warfare has been disposed of. 

But when war comes and the whole population of great nations is solidified 
in opinion and swept off its feet by the overwhelming emotions of a great 
war, any belligerent nation may refuse to be limited in the exertion of its 
combative strength by the signatures of forgotten leaders of other days when 
conditions have changed. It has occurred, it will occur again. 

At the close of the next great war, we shall find new inventions have been 
limited in their use only by the provisions of the first group of rules named 
above. But if the new inventions will be serviceable in war to subdue the 
organized armed strength of the hostile nation and overcome national 
opposition in and behind the hostile lines, they will be so used, and the rule 
of war will recognize them. By the time war comes, still newer inventions 
will be in the field and those now discussed will be accepted because they 
have lost their novelty. 

The adoption in peace of drastic rules of warfare against the use of new 
weapons of war will therefore always be a matter of very doubtful wisdom. 
The rules will be too liable to be broken in war by the side least able to win if 
the limiting rules are observed and then both sides will infringe them. 
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THE NATIONAL INTERESTS AND IDEALS OF THE UNITED STATES 


Assuming the above views as to the future of international law as being 
reasonable ones, it still remains open to decide whether it is in the interest 
of the United States to urge them or whether a more conservative position 
is better and advantageous to the United States. 

In the recent Conference at Washington the material sacrifices made by 
the United States were undoubtedly greater than those of other parties to 
the Conference. 

It remains to be seen whether we have gained sufficiently on the spiritual 
and imponderable side to make up for these material losses. 

The Washington Conference was a great experiment. We have yet to see 
whether great nations are really going to lay aside their aggressive intentions 
and their economic opportunities developed and pushed by political and 
military methods to the exclusion of other powers. 

The United States is isolated geographically from great military powers. 
It is rich, has no over-mastering political or economic conditions which must 
be satisfied, is benevolently and peacefully, although somewhat arrogantly, 
disposed towards the rest of the world. Its commercial relations through 
foreign business are increasing. With our navy unlimited and overpowering 
and with our unaggressive spirit, we were recently in a position to speak to 
the world for peace in commanding tones. Now we have by treaty limited 
our naval force. We no longer are reaching towards a navy superior to any 
but we are to maintain one second to none. We do not like the idea of 
permanent alliances, for we fear exploitation by our possible allies. 

But having renounced our superiority of naval strength, we yet retain 
our ambition to make our voice in world affairs heeded in behalf of the 
world’s good as we see it. How are we to doit? In the old days of sailing 
ships a prime seaman sent aloft to reef topsails in a gale of wind took as his 
governing doctrine the rule of ‘‘one hand for himself and one for the ship”’. 
Less than one hand for himself meant trouble for the ship and disaster for 
himself. So for us as a nation, we need naval national strength for the 
nation first, in order that the nation may be strong to maintain right and 
justice for smaller and weaker powers. 

We shall find a substitute for our limitation of naval strength in an in- 
creased merchant service bringing increased economic strength to the nation, 
backed by and leaning on a suitable code of maritime international law, lean- 
ing toward increased belligerent control of neutral commerce with the enemy. 

The recent practice of English prize courts is now in accord with the social 
and economic conditions of the times and with the leadership of the United 
States in world politics, economics and finance and high standards of na- 
tional life. The guiding doctrines in the new code of maritime law should, 
so far as controllable by American international delegates at the Conference, 
stand for world interest by due protection of United States interests. 
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The United States has laid aside, under treaty agreement, its right to 
maintain a predominant navy at its pleasure for its defense. However, 
the old rule still holds good—‘“‘ To be weak is miserable.’’ While the decision 
of military force reached through bloodshed will always be the ultimate 
sanction, the attitude, spirit and temper of the American people is much 
indisposed to resort to this sanction without compulsion. But force must 
be opposed by force ;—if we do not hasten to shed blood, we must have some 
other effective means of opposition. It will be increasingly advantageous 
to apply pressure preliminary to and during war through commercial and 
financial methods. 

As was said before, the solution lies in economic power exerted through 
routing and controlling commerce by a great merchant fleet, under rules 
of maritime war favoring belligerent rights and backed by a strong navy 
able to guard and protect its economic weapon (the merchant fleet) in all 
parts of the world. 

With a great merchant service having a share second to none in world 
commerce and transportation, with our navy second to none and adequate 
to defend that world commerce, and with the laws of maritime war shaped 
and developed by American effort to support and perpetuate the practices 
followed by England in the last war, our country will maintain itself in 
peace and war, and exercise in peace its greatest influence to preserve peace 
for itself and the world. The belligerent need not enforce rigorously the 
international law against neutral commerce. That will always be a matter 
for diplomatic consideration and adjustment. The United States, as a 
neutral, should always be in a position able to enforce diplomatically what 
she thinks wise to demand. 

Thus we will be able to assure exercise of our own great strength in riches 
and material resources in production and manufactures when belligerent. 
As a neutral, with a great navy at our call upon demand, the application 
of rules of contraband, blockade and such economic methods of war cannot 
wisely be too rigidly enforced against us by belligerents. But this involves 
a change in our habitual stand (in time of peace) for immunity of private 
property on the high seas. 

The justifying reason for this change in doctrine is that our international 
position has changed. We are no longer well down on the list of great and 
powerful nations. We are first, and as such must lead and show ourselves 
as leaders. As neutrals, we no longer need ask for international favors from 
belligerents. We may command them by our economic position, provided 
we have the necessary naval force in the background. 

England has admitted our principle of a navy equal to her own, when 
confronted by it as an established fact. We are to maintain that, and our 
next step is to make our economic position into one capable of enforcing 
peace, by developing our merchant service till it also is equal to England’s. 
To this step the English public does not appear wholly reconciled. 
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Our commercial interests and those of the British Empire are very closely 
intertwined, we must not become involved in disputes with her but stand 
together, although not second to her. 

The world is apparently not yet ready for a supernational rule. Until 
it accepts such a rule nations must think of, and be controlled as to their 
national objectives by, their national interests which will frequently be in 
conflict. Pacifists say these conflicts can and should be settled by agree- 
ment, but agreement arises only in case of good will on both sides or in the 
exertion of some form of compulsion either by active or potential force. 
The agreement or the compulsion by neutral force short of war can better 
be arrived at by diplomatic methods. 

If this force is short of war it may take, and probably must take, the 
shape of some kind of embargo or boycott of trade. That is to say, the 
original cause of most national disputes, economic conflict, can only be 
accentuated if appeal be taken to economic steps in order to bring about 
agreement. Such artificial disturbance of the natural economic balance 
of the world is in itself an unstable form of conflict, which cannot long be 
held. If the opposing national interests are great, war must come of it. 
We can only choose between war somewhat limited by rules of chivalry 
and propriety, and war totally unlimited by rule and the higher thought of 
civilized mankind. 


SUMMARY AND CONCLUSION 


Summarizing and concluding this paper, the world position and the 
interests of the United States require that, in any revision and codification 
of international law, the United States should reconsider its old stand for a 
rule favoring neutral commerce and lean rather towards one favoring the 
allied practices in the late war, because the United States needs and will 
develop a great merchant fleet to secure and extend her economic world 
position in all parts of the world. On this triple basis of economic strength 
backed by a navy and suitable code of international law as indicated above, 
the United States need not fear that advantage may be taken of her when 
neutral, for she will be too strong in her economic position and naval position. 
The belligerents will hesitate long before offending the United States when 
the latter is neutral. They will not push their belligerent rights to the ut- 
most unless the United States is too weak in her navy to make a serious 
protest. Moreover, this economic reply is the proper one to make to those 
nations who see in our renunciation of superior naval strength an op- 
portunity for their own political expansion for the purposes of economic 
and preferential trade. A strong American Navy and Merchant Service 
with a law of war favoring belligerent control of international trade tends to 
prevent wars, and also to secure American rights and privileges during war 
in which we remain neutral and free to pursue diplomatic methods to gain 
our national ends in peace and war. 


THE FIRST YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Man O. Hupson 
Professor of Law, Harvard University 


The efforts made at the Hague Conference of 1907 to establish a Per- 
manent Court of Arbitral Justice in addition to the panel which we call the 
Permanent Court of Arbitration, bore fruit at the Paris Peace Conference 
in 1919 in Article 14 of the Covenant of the League of Nations. The task 
of establishing a new court was too delicate for the Peace Conference to 
undertake. So the Covenant stopped short with directing the Council of 
the League of Nations to formulate plans for a Permanent Court of Inter- 
national Justice, and submit them to the members of the League “for adop- 
tion.”’ The Council lost no time after its organization in discharging this 
responsibility. At its second session, in February, 1920, which was really 
its first session for the transaction of business, it set up a Committee of 
Jurists to draft a scheme.! This Committee deliberated through the sum- 
mer of 1920, and its draft project was submitted to the Council at San Se- 
bastian in August.2, In November, 1920, the Council submitted the proj- 
ect, with amendments, to the first Assembly of the League, and on Decem- 
ber 13, 1920, the Assembly unanimously adopted a resolution approving the 
project with some further amendments.* As the Statute of the Permanent 
Court of International Justice, it was then adjoined to a “ protocol of signa- 
ture’’ executed on December 16, 1920. This protocol was opened ‘for 
signature by the members of the League of Nations and by the states 
mentioned in the Annex to the Covenant of the League,” and it has now 
(December 1, 1922) been signed by forty-six members of the League, of 
which thirty-five have ratified.‘ 

1 League of Nations Official Journal, March, 1920, p. 33. 

2 Ibid., September, 1920, p. 318. See Dr. James Brown Scott’s Commentary on the 
Project, published in 1920 as No. 35, Pamphlet Series of the Carnegie Endowment for Inter- 
national Peace, Division of International Law. 

* Records of First Assembly, Plenary Meetings, p. 500. The protocol was approved by 
the Council on December 14, 1920, For the French and English texts of the Statute as 
finally adopted, see League of Nations Treaty Series, Vol. VI, p. 390. For the French and 
English texts of the Statute as originally drafted, the modifications of the Council and 
Assembly of the League of Nations, and the final text, see Proceedings of the American 
Society of International Law, 1920, pp. 43-78. For an Italian text, see 13 Rivista di Diritto 
Internazionale 478. 

*The League of Nations Official Journal for September, 1922, p. 1025, lists thirty-four 
ratifications of the protocol and thirteen ratifications of the optional clause as to compulsory 
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In accordance with a provision in the Assembly resolution, referred to in 
the protocol itself, the Statute came into force in September, 1921, on the 
ratification of the protocol by a majority of the members of the League.5 
This made it possible for the judges and deputy-judges to be elected by the 
Second Assembly then in session at Geneva, and the election was finished 
on September 16, 1921.° All of the judges elected accepted within one 
week,’ and on December 1 the Secretary General of the League summoned 
the judges to meet at The Hague on January 30, 1922. 

THE COURT’S FIRST SESSION 

The first session of the Court lasted from January 30 to March 24, 1922. 
The formal opening was held in the Great Hall of Justice in the Peace Pal- 
ace on February 15, 1922, with addresses by M. Da Cunha, representing the 
Council of the League, Sir Eric Drummond, Secretary General of the 
League, M. van Karnebeek, Minister for Foreign Affairs of the Netherlands, 
Dr. Patijn, Burgomaster of The Hague, and Judge Loder, President of the 
Court.’ All of the judges were present, except Judge Barbosa and Judge 
de Bustamante, whose places were taken by Deputy-Judges Yovanovitch 
and Beichmann. After it assembled, the Court invited the other two dep- 
uty-judges to be present, and Deputy-Judge Negulesco accepted this invi- 
tation, but Deputy-Judge Wang was then engaged at the Washington Con- 
ference and had to decline. The chief items on the agenda for this first 
session were the election of officers and the promulgation of rules of pro- 
cedure, though many other formal questions had to be disposed of in con- 
nection with the organization of the Court. Judge Loder of Holland was 
elected President of the Court, and Judge Weiss, Vice-President. For the 
important administrative post of Registrar, the Court appointed Mr. Ake 
Hammarskjéld, who, as a member of the Secretariat of the League of Na- 
tions, had rendered invaluable service both in connection with the work of 
the Committee of Jurists in 1920 and in connection with the election of the 


jurisdiction. See also League of Nations Treaty Series, Vol. VI, p. 411. On September 20, 
1922, the Secretary General notified the members of the League of the thirty-fifth ratifica- 
tion of the protocol and the fourteenth ratification of the optional clause by Esthonia. 

5 It seems that no formal declaration was ever made of the precise date on which the 
twenty-fifth ratification (the League then had forty-eight members) was effected. But on 
September 8, 1921, the Secretary General reported to the Second Assembly that twenty- 
eight states had ratified. Records of the Second Assembly, Plenary Meetings, p. 161. 

6 An account of the first election, by Dr. James Brown Scott, was published in 15 Ameri- 
can Journal of International Law 556. See also 39 South African Law Journal 14. 

7 Records of Second Assembly, Plenary Meetings, p. 293. 

8 League of Nations Official Journal, April, 1922, p. 306. 

® See John Bassett Moore, ‘The Organization of the Permanent Court of International 
Justice,” 22 Columbia Law Review 497. Of the numerous questions of a formal nature which 
came before the Court, some were handled in consultation with the Council of the League. 
On the rank and title of the judges, for instance, see League of Nations Official Journal, 
June, 1922, p. 568; on the financial administration of the Court, see ibid., p. 564. 
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judges by the Second Assembly. The special chambers provided for by the 
Statute of the Court (Articles 26, 27, and 29) were constituted as follows: 
the Chamber of Summary Procedure, Judges Loder, Weiss, and Huber; 
the Chamber for Labor Cases, Lord Finlay, Judges de Bustamante, Alta- 
mira, Anzilotti and Huber; and the Chamber for Transit and Communica- 
tions Cases, Judges Weiss, Barbosa, Nyholm, Moore, and Oda. 

The most important task at the first session was the drafting of rules of 
procedure. Fortunately, no attempt was made in the Statute itself to 
harness the Court with detailed procedural limitations, and in this respect 
its position is like that of the Supreme Court of the United States which has 
enjoyed some rule-making authority since its establishment.'® It is pro- 
vided in the Statute (Article 30) that “‘the Court shall frame rules regulating 
its procedure. In particular, it shall lay down rules for summary pro- 
cedure.”’ Three drafts of a reglement were laid before the Court, and were 
carefully studied, first by a committee of five judges and later by the plenary 
bench. It was decided that no attempt should be made to draft a complete 
code, but that the reglement should supplement the provisions in the Statute, 
dealing with questions of organization left open by the Statute as well as 
with questions of procedure." As it was adopted on March 24, 1922, the 
reglement contains seventy-five articles; a first chapter of thirty-one articles 
dealing with the constitution and working of the Court, and a second chapter 
of forty-four articles dealing with procedure.” The procedure adopted 
makes no wide departures, in its general outline, from the procedure before 
the tribunals of the Permanent Court of Arbitration.“ Both contentious 
and advisory procedure are provided for, the latter being necessary in con- 
nection with the Court’s function of giving advisory opinions when requested 
by the Council or the Assembly of the League." 

10 See the address of Chief Justice Taft before the American Bar Association, August 10, 
1922, reprinted in American Bar Association Journal, October, 1922, p. 601. On the regu- 
lation of procedure by Rules of Court in the United States, see 13 Law Series, Missouri 
Bulletin 3. 

11 See Mr. Hammarskjéld’s valuable and authoritative study of the reglement, in 3 Revue 
de Droit International et de Legislation Comparée (3d Series), p. 125. 

2 The Rules of Court have been reprinted in 16 American Journal of International Law 
(Supp.), p. 173; 22 Columbia Law Review 518; 3 Revue de Droit International et de Legis- 
lation Comparée (3d Series), p. 245; 14 Rivista di Diritto Internazionale 233. See also the 
volume entitled ‘‘The Permanent Court of International Justice, Statute and Rules,” pub- 
lished by the International Intermediary Institute at The Hague, in 1922; and Niemeyer’s, 
Zeitschrift fiir Internationales Recht, Vol. XXX, p. 200. 

18 Compare, for instance, Articles 39 and 40 of the Rules of Court with Article 63 of the 
Convention on the Pacific Settlement of International Disputes of 1907. 

14 Judge Moore has described this giving of advisory opinions as “obviously not a judicial 
function,” 22 Columbia Law Review 507. But it is not strange to American lawyers to have 
this function in the hands of a court. The Supreme Judicial Court of Massachusetts has 
had the duty of giving advisory opinions to the executive and legislative departments of the 
government since 1780. See Thayer, Legal Essays, p. 42. On the weight to be given to 
advisory opinions, see Perkins v. Westwood (1917) 226 Mass. 268, 271. 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


THE COURT OPEN TO ALL STATES 


The Council and Assembly recognized from the beginning that the Court 
ought to be open to states not members of the League. The Committee of 
Jurists had provided in its draft that the Court should be open to all states 
named in the Annex to the Covenant as “of right,’’ and also to other states, 
and had left it to the Council to determine the conditions on which states 
not members of the League should have access to it. This provision was 
amended slightly in the Assembly, and the final Statute (Article 35) leaves 
the Court open to members of the League and states mentioned in the Annex 
to the Covenant, with the addition that “the conditions under which the 
Court shall be open to other States shall . . . be laid down by the 
Council, but in no case shall such provisions place the parties in a position of 
inequality before the Court.” It was this feature which led Dr. David 
Jayne Hill to “observe” that “it is not a universal Court but the private 
court of the League.’’* Yet the Court has always been open to states 
named in the Annex to the Covenant, of which Ecuador, the United States, 
and the Hedjaz are not members of the League. 

The judges of the Court seem to have been alive to this question from the 
start. On February 21, 1922, the President of the Court requested the 
Council to inform the Court how it proposed to exercise its powers in this 
respect, whether by general rules applicable to all cases, or by special pro- 
vision for particular cases as they should arise. The Council considered 
the matter at its eighteenth session in Geneva on May 12, 1922, and adopted 
a resolution opening the Court to a state which is not a member of the League 
of Nations or mentioned in the Annex to the Covenant, on condition ‘‘that 
such State shall previously have deposited with the Registrar of the Court 
a declaration by which it accepts the jurisdiction of the Court” and shall 
undertake “to carry out in full good faith the decision or decisions of the 
Court and not to resort to war against a State complying therewith.’ 
It is provided, also, that such a declaration may be particular or general, 
and that any question as to the validity of a declaration shall be decided by 
the Court itself. The effect of the action taken by the Council is to remove 
all possible grounds for contending that the Court is not a world court, open 


to all states on terms of equality. 


THE SECOND SESSION AND THE THREE ADVISORY OPINIONS 


At its first session, no matters had been submitted to the Court for its 
opinion or decision. But when the second session (generally spoken of as 


1416 American Journal of International Law 60. Cf. Rougier, L’Organisation de la Cour 
Permanente de Justice Internationale, 108 Revue Politique et Parlementaire 177, 188. 

16 League of Nations Official Journal, June, 1922, pp. 526,609. The Minutes of the Coun- 
cil meeting of May 12, 1922, contain a statement that “‘it was agreed that the revised text 
of the resolution should be submitted to the Council at a later meeting.’”’ This may have 
been for the purpose of enabling the Court itself to express an opinion on the resolution. 
No further consideration seems to have been given to the matter by the Council. 
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the first regular session) was begun on June 15, 1922, two requests for ad- 
visory opinions were before the Court, and before the session was ended a 
third request came from the Council. All three questions related to the 
activities of the International Labor Organization created by Part XIII of 
the Treaty of Versailles and corresponding parts of the other treaties of 
peace negotiated at Paris. 


Nomination of Delegates to the International Labor Conference 


At the third session of the International Labor Conference, held at Ge- 
neva, from October 25 to November 18, 1921, a protest was made against 
the acceptance by the conference of the credentials of the Workers’ Dele- 
gate named by the Netherlands Government. At the first session of the 
conference in Washington, in 1919, and at the second session in Genoa in 
1920, the Workers’ Delegate of the Netherlands had been nominated in 
agreement with the Netherlands Confederation of Trade Unions. But the 
Workers’ Delegate at the third session in 1921 was nominated in agreement 
with the Confederation of Catholic Trades Unions, the Confederation of 
Christian Trades Unions, and the Netherlands General Confederation of 
Trades Unions, but not in agreement with the Netherlands Confederation of 
Trades Unions. The last named had a membership of 218,596; the three 
others had a total membership of 282,455, though no one had a membership 
of more than 155,642. The Netherlands Confederation of Trades Unions 
protested against the nomination, by a letter sent to the International Labor 
Office on October 22, 1921, on the ground that the nomination constituted a 
violation of the provision in Article 389 of the Treaty of Versailles, that the 
delegates be ‘‘chosen in agreement with the industrial organizations, if 
such organizations exist, which are most representative of employers or 
workpeople, as the case may be, in their respective countries.’”’ The protest 
was considered by the International Labor Conference, which is expressly 
authorized by the Treaty of Versailles (Article 389) to scrutinize the cre- 
dentials of delegates and to refuse to admit any delegate not properly nom- 
inated. It was decided to admit the delegate nominated by the Nether- 
lands Government in spite of the protest, but the conference then adopted a 
resolution asking the Governing Body of the International Labor Office to 
request the Council of the League of Nations to obtain from the Court an 
opinion as to the interpretation of Article 389, and as to the rules which 
should be observed in the appointment of non-government delegates to the 
International Labor Conference. On March 17, 1922, the Director of the 
International Labor Office informed the Council of the decision of the Gov- 
erning Body to ask the Council to request the Court for an opinion. On 
May 12, 1922, the Council adopted a resolution requesting the Court to 
give an advisory opinion on the question:!’ ‘Was the Workers’ Delegate 
for the Netherlands at the Third Session of the International Labor Confer- 


17 League of Nations Official Journal, June, 1921, pp. 528, 610. 
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ence nominated in accordance with the provisions of paragraph 3 of Article 
389 of the Treaty of Versailles?”!* By a letter dated May 22, 1922, the 
Court was informed of this request by the Secretary General of the League. 
In compliance with Article 73 of the Court reglement, notice of the request 
was at once given to all members of the League, to other states named in 
the Annex of the Covenant, and it was communicated to Germany and 
Hungary, Germany being a member of the International Labor Organiza- 
tion. An interesting precedent was set, also, in sending notice to the Inter- 
national Association for the Legal Protection of Workers, the International 
Federation of Christian Trades Unions, and the International Federation of 
Trades Unions. 

The Court was thus seised of the question when it met on June 15, 1922. 
It decided to hear in public the representatives of any government and of 
any international organization which desired to be heard. It heard oral 
statements on behalf of the British and Netherlands Governments, and the 
International Federation of Trades Unions, the International Federation 
of Christian Trades Unions, and the International Labor Office.'® It also 
received documents from the International Labor Office, the Netherlands 
Government, and the Netherlands General Confederation of Trades Unions. 
On July 31, 1922, the Court gave the unanimous opinion” that the Nether- 
lands nomination had complied with Article 389 of the Treaty of Versailles. 
The main ground of the opinion was that in a country where there are several 
organizations of workers, all of these organizations should be taken into 
consideration in the nomination of a Workers’ Delegate, and not merely 
that one which has the largest membership even if the one may be the “‘ most 
representative.”’ An issue which has been recurring since the first session 
of the International Labor Conference” is thus put at rest. The Court’s 
opinion was duly communicated to the Council, and by the Council to the 
Director of the International Labor Office. 


Agricultural Labor and the International Labor Organization 


At the sixteenth session of the Council, on January 13, 1922, the repre- 
sentative of France asked the Council to request the Court to give its opinion 
whether the International Labor Organization has competence to deal with 
questions as to agricultural labor.” At the first session of the International 
Labor Conference in Washington, in 1919, it had been decided to place on 


18 This formulation of the question was criticized by the Netherlands Government, 
in a communication dated June 7, 1922. 

19 The proceedings of the Court on June 22, 24, 26, 29, and 30 have been reprinted in the 
International Labor Office Official Bulletin, July 19, 1922, pp. 33-92. See also 49 Journal 
du Droit International (Clunet) 460. 
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20 Publications of Permanent Court of International Justice, Series B, No. 2. The text 
is reproduced in the International Labor Office Official Bulletin, August 16, 1922, p. 291. 

21 See Minutes of First International Labor Conference, 1919, pp. 206-7. 

2 League of Nations Official Journal, February, 1922, p. 106. 


ni 


FIRST YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 21 


the agenda of a future session the subject of agricultural labor. In pur- 
suance of this action, the agenda of the third session included three items 
relating to agricultural labor. Shortly before the opening of the session, the 
French Government raised the question of competence. On October 27, 
1921, the conference, by a vote of 74 to 20, declared itself to be competent, 
and it later adopted several measures, draft conventions and recommenda- 
tions, dealing with the protection of agricultural workers. Thus the matter 
stood when, without raising the question in the Governing Body of the Inter- 
national Labor Office, the French Government presented its request to the 
Council. No action was taken by the Council in January; but on May 12, 
1922, the Council voted to request the Court for an advisory opinion on the 
question: “‘Does the competence of the International Labor Organization 
extend to the international regulation of the conditions of labor of persons 
employed in agriculture?” ** On May 22, 1922, the request was transmitted 
to the Court by the Secretary General. Notice of the request was given 
to all members of the League, to other states named in the Annex to the 
Covenant, and communicated to Germany and Hungary. The following 
organizations were notified also: the International Federation of Agricultural 
Trades Unions, the International League of Agricultural Associations, the 
International Agricultural Commission, the International Federation of 
Christian Unions of Land Workers, the International Federation of Land 
Workers, the International Institute of Agriculture at Rome, the Interna- 
tional Federation of Trades Unions, and the International Association for 
the Legal Protection of Workers. 

The Court was thus seised of the question when it met on June 15, 1922. 
Oral statements were heard on behalf of the French, the British, the Portu- 
gese, and the Hungarian Governments.” It is notable that Hungary was 
not yet a member of the League. Arguments were also made on behalf of 
the International Agricultural Commission, the International Labor Office, 
and the International Federation of Trades Unions. On August 12, 1922, 
the Court gave the opinion * that the competence of the International Labor 
Organization does extend to international regulation of the conditions of 
labor of persons employed in agriculture; but only eight of the judges agreed 
on this, Deputy-Judge Beichmann”’ having been compelled to leave before 


23 Minutes of First International Labor Conference, 1919, p. 199. 

*4 League of Nations Official Journal, June 1922, p. 528. 

2° The arguments were held on July 3, 4, 5, 6, and 10; they are reproduced in the Inter- 
national Labor Office Official Bulletin, July 26, 1922, pp. 122-207. For supplementary 
memoranda submitted by MM. de Lapradelle and Albert Thomas, see International Labor 
Office Official Bulletin, August 30, 1922, pp. 312-327. 

2° Publications of Permanent Court of International Justice, Series B, No.1. The text 
is reproduced in the International Labor Office Official Bulletin, 6 September 1922, p. 339. 

27 Judge Barbosa and Judge Huber did not attend the session of the Court which lasted 
from June 15 to August 12, 1922. They were replaced by Deputy-Judges Beichmann and 
Negulesco. 
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the terms of the opinion were finally settled, and Judge Weiss and Deputy- 
Judge Negulesco declaring that they were “‘unable to concur in the opinion 
given by the Court.” No reasons were given by the dissenting judges. 
The majority found the language of the Treaty of Versailles free of any 
ambiguity on the point, and thought that ‘‘every argument used for the 
exclusion of agriculture might with equal force be used for the exclusion of 
navigation and fisheries.’”’” Weight was also attached to the fact that at 
various times action taken under the treaty had been predicated on the as- 
sumption of competence. The opinion of the Court was duly communi- 
cated to the Council, and by the Council to the French Government. *° 


Agricultural Production and the International Labor Organization 


On June 13, 1922, the French Government addressed a communication 
to the Secretary General, asking that the Council request the Court to give 
a ‘‘supplementary opinion”’ (avis complémentaire) on the following question: 
*‘Does examination of proposals for the organization and development of 
methods of agricultural production, and of other questions of a like character, 
fall within the competence of the International Labor Organization?”’?® It 
was stated to be the desire of the French Government that the question of 
the competence of the Labor Organization should be examined in all its 
bearings by the Court, and it was suggested that the question as to agri- 
cultural labor then pending might be consolidated with the new question as 
to agricultural production. When he was informed of the new move, the 
Director of the International Labor Office expressed “surprise and regret”’ 
at the procedure followed by the French Government in approaching the 
Council without first bringing the matter before the Governing Body of the 
International Labor Office, and declared “categorically” that the Inter- 
national Labor Organization did not claim to have competence as to 
agricultural production.*® It was explained that negotiations between the 
International Labor Office and the International Institute of Agriculture 
had brought a common view to the two organizations, that “agricultural 
production”’ was more properly within the sphere of the latter organization. 
On July 18, 1922, at its nineteenth session, the Council considered the French 
demand, and decided to ask the Court for an opinion as the French Govern- 
ment requested,*! and its decision was at once transmitted to the Court 
which was then considering the question of competence as to agricultural 
labor. Due notification was sent to all members of the League of Nations, 


28 The opinion was not without its repercussions in various countries, particularly France. 
It gave rise to most unfortunate recriminations in Le Temps of August 17, 1922. 

29 The text of M. Poincaré’s letter is reproduced in League of Nations Official Journal, 
August, 1922, p. 892. 

80 The very forceful memorandum of the International Labor Office is reproduced in the 
League of Nations Official Journal, August, 1922, p. 896. 

31 League of Nations Official Journal, August, 1922, p. 794. 


FIRST YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 23 


all other states named in the Annex to the Covenant, to Germany, Hun- 
gary, and to the International Institute of Agriculture. 

The Court was thus in session when it became seised of this third ques- 
tion. It heard arguments on behalf of the French Government and the 
International Labor Office. On August 12, 1922, the Court expressed 
the unanimous opinion® that while the organization and development of the 
“means of production” are not committed to the International Labor 
Organization, it is not necessary for the Organization to “exclude totally 
from its consideration the effect upon production of measures which it may 
seek to promote for the benefit of the workers.’”’ The Court found it im- 
possible to pass on the Labor Organization’s competence as to “other ques- 
tions of a like character.” The opinion of the Court was duly communi- 
cated to the Council, and by the Council to the French Government. 

The first regular session of the Court was entirely occupied with these 
three matters. Between June 15 and August 12 fifty meetings were held, 
fifteen of them in public. 


OTHER QUESTIONS REFERRED TO THE COURT 


On August 11, 1922, the British Government addressed a communication 
to the Secretary General of the League asking that the following item be 
placed on the agenda of the Council for its next meeting: ‘‘ Dispute between 
France and Great Britain as to the Nationality Decrees issued in Tunis and 
Morocco (French Zone) on November 8, 1921, and their application to 
British subjects, the French Government having refused to submit the legal 
questions involved to arbitration.’”’ The matter was later made the subject 
of “friendly conversations” between the French and British representa- 
tives on the Council. It came before the Council itself on October 4, 1922, 
and the following action was taken: ‘‘The Council decides to refer to the 
Permanent Court of International Justice for its opinion the question 
whether the dispute referred to is or is not by international law solely a mat- 
ter of domestic jurisdiction (Article 15, paragraph 8 of the Covenant).” 
The Council also took note of an agreement between the two governments 
that if the Court should decide that the matter is not solely a matter of 
domestic jurisdiction, the whole dispute should be referred to arbitration or 
to judicial settlement. The Court became formally seised of the question on 
November 6, 1922, and will meet to consider it on January 9, 1923. 

* M. de Lapradelle’s argument before the Court on August 3, 1922, is reprinted in the 
International Labor Office Official Bulletin, September 13, 1922, p. 389. M. Albert Thomas’ 
argument on August 8, 1922, is reprinted in ibid., p. 398. 

33 Publications of the Permanent Court of International Justice, Series B, No. 3. The 
text is reproduced in the International Labor Office Official Bulletin, September 13, 1922, 

. 377, 

: * This opinion, like the second, was rendered in French and English, the English being 
authoritative. The Court’s first opinion was rendered in French and English, the French 
being authoritative. 
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Announcement has also been made of a decision by the Conference of 
Ambassadors on October 26, 1922, to ask the Council to refer to the Court 
a question regarding the régime of the Kiel Canal under Article 380 of the 
Treaty of Versailles.** The question has been discussed between the Allied 
Powers and Germany since 1920 when passage through the Canal was refused 
by Germany to a French ship carrying munitions to Poland, during the war 
between Poland and Russia. 


JURISDICTION OF THE COURT 

Although the Council and Assembly refused to include in the final Statute 
of the Court the provisions for ‘‘compulsory jurisdiction”’ which were recom- 
mended by the Committee of Jurists,** the protocol contains an “optional 
clause”’ to be signed by states desiring to ‘‘accept as compulsory ipso facto 
and without special convention, the jurisdiction”’ described in Article 36 of 
the Statute. This ‘“‘optional clause’? has now (December 1, 1922) been 
accepted and put into force among themselves by fourteen states, *’ including 
the following: Austria, Brazil, Bulgaria, China, Denmark, Esthonia, Haiti, 
Lithuania, Netherlands, Norway, Portugal, Sweden, Switzerland, Uruguay. 
In addition to this, however, a number of special treaties confer on the 
Court a jurisdiction which may be called “compulsory”. The Treaty of 
Versailles with Germany, the Treaty of St. Germain with Austria, the 
Treaty of Neuilly with Bulgaria, and the Treaty of Trianon with Hungary, 
all contain provisions which make obligatory the reference to the Court of 


certain disputes.** The special treaties for the protection of minorities, 
concluded by the Principal Allied and Associated Powers with Poland, 
Czecho-Slovakia, Roumania, Jugoslavia, Greece, and Armenia,*® give the 
Court obligatory jurisdiction of certain questions. The statute annexed 
to the Barcelona Convention on Freedom of Transit (Article 13) and the 
statute annexed to the Barcelona Convention on Navigable Waterways 
(Article 22) both confer jurisdiction on the Court.*® Likewise the Con- 


35 New York Times, October 27, 1922. 

% For an appraisal of this action, see Judge Loder’s illuminating paper in the British 
Year-Book of International Law, 1921-22, p. 6. 

37 League of Nations Official Journal, September, 1922, p. 1025. Esthonia ratified the 
optional clause on June 29, 1922, but the Secretary General was not notified of it until 
September 16, 1922. 

38 These articles of the various treaties are listed in the author’s article on ‘“‘The Perma- 
nent Court of International Justice,” 35 Harvard Law Review, 245, 260. See also the fuller 
and most useful article by Professor Blociszewski, ‘‘ De la Competence de la Cour Permanente 
de Justice Internationale,’ Revue Genérale de Droit International Public, 1922, p. 23. The 
peace treaties also contain a number of provisions for handling disputes as the League of 
Nations may provide. See also Sophy Sanger, ‘‘The Permanent Court of International 
Justice and Labor Cases,”’ Proceedings of the International Law Association 1921, p. 46. 

39 The treaties with Greece and Armenia have not been ratified. 

40On the ratifications of these Barcelona Conventions, see League of Nations Official 
Journal, September, 1922, p. 1025. The texts of the Barcelona Conventions have been 
published in League of Nations Official Journal, Treaty Series, Vol. VII, p. 11 et seq. 
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vention on the Regulation of Aerial Traffic of October 13, 1919 (Article 

On November 17, 1921, the Czecho-Slovak Government informed the 
Secretary General of the League that it had entered into a special agree- 
ment with Poland, ‘‘in which among other things prominence is given to the 
idea of settling all future disputes between the two states by means of com- 
pulsory arbitration,’ and stating that ‘‘it is intended if necessary to appeal 
to the Court of International Justice set up by the League.” On Decem- 
ber 21, 1921, the Secretary General was informed of a somewhat similar 
agreement between Austria and Czecho-Slovakia. 

The Court has an extensive jurisdiction with reference to the interpreta- 
tion and application of the mandates. The five ‘‘C’’ mandates, as they 
were finally approved by the Council on December 17, 1921,“ contain the 
following clause: 

The Mandatory agrees that if any dispute whatever should arise 
between the Mandatory and another Member of the League of Nations 
relating to the interpretation or the application of the provisions of the 
mandate, such dispute, if it cannot be settled by negotiation, shall be 
submitted to the Permanent Court of International Justice provided 
for by Article 14 of the Covenant of the League of Nations. 


A similar clause was included in the ‘“‘B”’ mandates approved by the Coun- 
cil on July 20, 1922—the Belgian and British Mandates for East Africa, 
and the British and French mandates for Togoland and the Cameroons. 
The British mandate for East Africa contains“ the additional provision 
that ‘“‘States Members of the League of Nations may likewise bring any 
claims on behalf of their nationals for infractions of their rights under this 
mandate before the said Court for decision.’”” On July 24, 1922, the Council 
approved two ‘“‘A”’ mandates, the British mandate for Palestine“ and the 
French mandate for Syria and the Lebanon,*’ which include a provision 
similar to that found in the “‘C”’ and “B”’ mandates. 

It is significant also that in the recent Treaty of Baghdad, of October 10, 
1922, between Great Britain and Iraq, it is provided (Article 17) that ‘any 
difference that may arise between the High Contracting Parties as to the 
interpretation of the provisions of this Treaty shall be referred to the Per- 
manent Court of International Justice.” 4 

41 British White Papers, 1920, Cmd. 670. 

# League of Nations Official Journal, January, 1922, p. 59. Apparently, this agreement 
has not yet been registered with the Secretariat. The notification was published in League 
of Nations Official Journal, January, 1922, p. 60. 

* League of Nations Official Journal, January-February, 1921, pp. 84-95. The text of 
the Japanese mandate, including this article, is recited in the treaty between the United 
States and Japan of February 11, 1922, reproduced in 16 American Journal of International 
Law (Supp.) p. 94. 

“ League of Nations Official Journal, August, 1922, pp. 847-892. 

Ibid., p. 865. Ibid., p. 1007. Jbid., p. 1013. 

8 British White Papers, 1922, Cmd. 1757, p. 5. 
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FINANCES OF THE COURT 

It is provided by the Statute of the Court (Article 33) that its expenses 
‘shall be borne by the League of Nations in such a manner as shall be de- 
cided by the Assembly upon the proposal of the Council.’”’ On July 17, 
1922, the Council passed a resolution proposing to the Assembly that ‘“‘the 
expenses of the Court shall, for the present, be incorporated in the general 
budget of the League and paid out of the ordinary funds of the League.”’ * 
This proposal was accepted by the Third Assembly on September 29, 1922, 
by incorporating into the budget of the League for 1923 an item of 1,800,000 
gold frances for the Court.®°® Under the new baréme for allocation of ex- 
penses, adopted by the Third Assembly on September 30, 1922, *! the largest 
quota, ninety-five units, is paid by the British Empire, exclusive of the Do- 
minions; her share of the 1923 budget will therefore be 189,194 gold francs. 

The salaries of the judges were fixed by the First Assembly on December 
18, 1920.°2 Special ad hoc judges, selected in accordance with Article 31 of 
the Court Statute, and technical assessors, selected in accordance with 
Articles 26 and 27 of the Court Statute, will receive fixed indemnities. * 


RECEPTION OF THE COURT 
Of course, the real test of the reception of the Court by the peoples of the 
world will come in the action of their governments as disputes arise. It is 
too early to say whether the new Court will be generally utilized, in prefer- 
ence to arbitration before tribunals of the Permanent Court of Arbitration 
and tribunals independently set up by special agreement. By the agree- 
ment of June 30, 1921, the United States and Norway created a special 
tribunal to arbitrate the claim of Norway to compensation for the seizure 
of ships under construction in the United States in 1917;** but that agree- 
ment was made before the new Court was in being. Quite recently, on No- 
vember 1, 1922, Great Britain and Costa Rica have chosen Chief Justice 
Taft as arbiter of a dispute. No doubt instances will continue to arise in 
which a smaller tribunal of specially picked judges will be preferred to the 
new Court. But the field is large in which resort must be had to the per- 
manent body, and its first year is very reassuring in this respect. 
Even more encouraging than its record to date is the acclaim with which 


* League of Nations Official Journal, August, 1922, p. 787. 

50 The expenses of organizing and maintaining the Court to date have been: for 1920, 
124,499 gold francs; for 1921, 339,603 gold francs; for 1922, 1,500,000 gold francs. See 
League of Nations Audited Accounts for Third Fiscal Period, Doc. A. 13 (1). 1922. X. 

51 Document C. 715. M.427. 1922. X. 

82 Records of the First Assembly, Plenary Meetings, p. 765. 

58 League of Nations Official Journal, August, 1922, p. 786; ibid., Spec. Supp. No. 9, p. 11. 
The Assembly resolution to this effect was adopted on September 23, 1922. 

544 U.S. Treaty Series, No. 654. 

55 New York TJ'imes, November 2, 1922. 
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the establishment of the Court has been heralded by lawyers during the 
past two years. Adverse criticism has been very rare, and scepticism has 
seldom been voiced. The attitude, generally expressed by the legal profes- 
sion, is like that of the ex-Attorney General of England, Sir Ernest Pollock— 
‘May we not as lawyers regard the establishment of an International Court 
of Justice as an advance in the science which we pursue?”’** In America, 
the comment has been almost universally favorable.’ Dean Wigmore 
exclaimed with jubilation that “it should have given to every lawyer a 
thrill of cosmic vibration”’ to learn of the establishment of the Court ;** 
and Dr. James Brown Scott exults that ‘“‘one dream of the ages has been 
realized in our time.’’®*® American confidence has been increased, also, by 
the satisfaction with which lawyers throughout the United States have re- 
ceived the election of John Bassett Moore as one of the judges. 

While the Government of the United States has taken no action with 
reference to the Court and has not in any way given its support, indications 
are not lacking that the establishment of the Court has received the cordial 
appro al of Secretary Hughes, who in his address at Boston, on October 30, 
1922, declared: 


I believe that suitable arrangements can be made for the participa- 
tion by this Government in the election of judges of the international 


56 In 1 Cambridge Law Journal 41. 

57 See Chief Justice Taft in 8 American Bar Association Journal 569; John Bassett Moore, 
in 22 Columbia Law Review 497; Elihu Root in 6 American Bar Association Journal, p. 181 
(reprinted in 9 Kentucky Law Journal 109); John W. Davis in 8 American Bar Association 
Journal 77 (reprinted in 28 West Virginia Law Quarterly 161); W. J. Curtis in 8 American Bar 
Association Journal 158; William D. Guthrie in 66 N. Y. Law Journal 1401; E. D. Dickinson 
in 11 Michigan Law Review 413; Frank E. Hinckley in 10 California Law Review 103; David 
Jayne Hill, in 14 American Journal of International Law 387; R. L. Buell, in Current History 
for December, 1922; E. M. Borchard in 4 Illinois Law Quarterly 67; Manley O. Hudson, in 
35 Harvard Law Review 245, and 8 American Bar Association Journal 83. See also the 
various papers in The Annals, July, 1921, pp. 98-137. See also Lord Sterndale, in 66 
Solicitors’ Journal 393; Lord Sumner, in 151 Law Times 349; Sir Erle Richards, in the 
British Year Book of International Law, 1921-22, p. 1; Lord Phillimore, in Transactions of 
Grotius Society, Vol. VI, p. 89; William Latey, in 4 Journal of Comparative Legislation and 
International Law, (3d ser.), p.89; F. N. Keen,in League of Nations Union Pamphlets, No. 91; 
Newton W. Rowell, in 1921 Proceedings of Canadian Bar Association, p. 162; editorials in 
66 Solicitors’ Law Journal 275—“‘a solid gain to civilization and the peace of the world’’; 58 
Canada Law Journal 81; 38 South African Law Journal 63; 39 ibid., 14,207. See also Rueg- 
ger, La Constitution de la Cour Permanente de Justice Internationale, La Revue de Geneve, Feb- 
ruary, 1922, p. 271; Altamira, El Proceso Ideologico del Proyécto de Tribunal de Justicia 
Internacional (Madrid, 1921); Bourquin, 2 Revue de Droit International et Legislation Com- 
parée (3d Ser.) 17; Yamada, 21 Japanese Review of International Law, Nos. 2 and 6; 
Morellet, ‘‘ L’Organisation de la Cour Permanente de Justice Internationale (1921); Cosme de 
la Torriente, ‘‘Cuba, Bustamante y el Tribunal Permanente de Justicia Internacional,” in 
Carnegie Endowment, Year Book, 1922, p. 155. An English translation of the last-named 
is published in the pamphlets of the International Conciliation, New York, No. 178. 

58 In 16 Illinois Law Review 207. 

5°15 American Journal of International Law, p. 558. 
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court which has been set up, so that this Government may give its 
formal support to that court as an independent tribunal of international 
justice.®° 


In other countries, American support of the Court seems also to be counted 
on. Dr. Bellot, addressing the University College in London in May, 1921, 
declared that ‘‘ whether the United States entered the League or not, he 
was assured that she would never willingly let die a court in the creation of 
which she had played a great part, which formed a replica of her own Su- 
preme Court, and which constituted a living expression of her own high 
ideals.’’ 


60 New York Times, October 31, 1922. 6151 Law Times 349. 


4 


SOME LEGAL ASPECTS OF THE JAPANESE QUESTION 


By Raymonp LESLIE BUELL 


Harvard University 


It would be difficult to find a better illustration of the dependence of 
politics upon law! than in America’s Japanese problem. Our attitude 
toward the Oriental has been crystallized in legislation. And much of the 
popular prejudice against the Japanese arises out of a conflict of legal prin- 
ciples over which they as individuals have no control. This article does 
not propose to discuss the policy which should be followed in regard to 
Japanese immigration or to the treatment of Japanese residents already 
here. But it merely attempts to set forth the legal aspects of the problem 
which must be considered before it can really be solved. 


NATURALIZATION 


Unlike an European, a Japanese alien cannot become a citizen of the 
United States. Different courts have ruled that he is “ineligible to citizen- 
ship.’’? Yet Congress has never passed a law barring Japanese from natural- 


ization as it has the Chinese.* Despite the rulings of lower tribunals, many 
Japanese contend that the term ‘‘free white person’’ *—who may be natural- 
ized—should be interpreted so as to include themselves. Their argument 
has been as follows: 

In 1873-1874 the Revised Statutes of the United States were for the 
first time compiled, Title XXX of which dealt with naturalization (sections 
2165-2174). Section 2165 of this Title declared, ‘‘ An alien may be admitted 
to become a citizen of the United States in the following manner, and not 
otherwise.”’ Section 2169 declared, ‘“‘ The provisions of this Title shall apply 
to aliens of African nativity and to persons of African descent.’”’"®> Nowhere 
in this Title was any reference made to “free white persons.’”’ Under sec- 
tion 2165, aliens of all races were eligible. But how was section 2169 to be 
interpreted? If it was really a restrictive clause, limiting the scope of 
section 2165, it meant that no aliens except negroes were eligible to citizen- 


1 Cf, Bluntsehli, Lehre vom Modernen Stat, Vol. I, p. 3. 

2In re Saito, 62 Fed. 126; In re Yamashita, 30 Wash. 234, 70 Pac. 482; In re Buntaro 
Kumagai, 163 Fed. 922; Bessho v. U. S., 178 Fed. 245. 

3 Chinese Restriction Act of 1882, 22 Stat. 61, ch. 126, sec. 14. 

‘This phrase was originally used in the first naturalization statute, approved March 26, 
1790, 1 Stat. 103, ch. 3. 

5 The right of naturalization was first extended to negro aliens in the act of July 14, 1870. 
16 Stat. 256, ch. 254, sec. 7. 
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ship—a ridiculous interpretation. But if it was a clause introduced merely 
to emphasize the revolutionary fact that negroes now could acquire citizen- 
ship, section 2165 would make all aliens, including negroes (and Japanese), 
eligible to be naturalized. 

When Congress awoke to the omission of the words “free white persons,” 
it amended section 2169 in 1875 so as to read, ‘‘ The provisions of this Title 
shall apply to aliens [being free white persons, and to aliens] of African 
nativity and to persons of African descent.”® But section 2165 was left 
unchanged 7—‘‘an alien” might still be naturalized “in the following manner, 
and not otherwise.’”’ As we have just seen, section 2165 must have been 
the controlling section between the years 1873-1875. It is the contention 
of the Japanese that the alterations made in section 2169 in 1875 did not 
convert it from an explanatory into a restrictive clause, but that the words 
‘“‘free white persons’? were merely introduced for the sake of emphasis. 
If this argument is sound, section 2165, which is substantially incorporated 
in section 4 of the Naturalization Act of 1906, would still be the control- 
ling section, and Japanese would be eligible to citizenship. 

In the second place, the Japanese claim that they are not Mongolian, 
but Caucasian in origin, and that, therefore, they are “free white persons”’ 
from the standpoint of anthropology and of ethnology—a subject into wihch 
it is not necessary here to enter.® 

Thirdly, they also assert that the term ‘“‘free white person”’ is a catch-all 
phrase, including all races and nationalities not specifically mentioned by 
statute. For example, the state and federal censuses for a long time enumer- 
ated only whites, negroes and Indians.® _ All those who were not negroes 
or Indians were classified as ‘‘white.’”’ A race such as the Hindus might 
thus be listed as white, until they became numerous enough to be classified 
separately. When this was done the ‘‘ whites”’ would be cut down, but they 
might still include members of other races not numerous enough to be men- 
tioned separately. Now the Japanese have never been specifically men- 
tioned in the naturalization laws, although negroes and Chinese have.!° 
But if “free white person” is a catch-all term, the Japanese would be 
included under it, and eligible to citizenship. 

°18 Stat. 318, ch. 80, par. 14. 

7 Sections 2165-2169 of the Revised Statutes are still in force unless expressly repealed 
by later changes in the naturalization laws. U.S. v. Meyer, 170 Fed. 983; In re Alverto, 
198 Fed. 688; In re Geronimo Para, 269 Fed. 643; Bessho v. U. S., supra; In re Rallos, 
241 Fed. 686; In re Lampitoe, 232 Fed. 382; U. S. v. Balsara, 180 Fed. 694; Sato v. Hall, 
34 Calif. Appellate Decisions, 678. 

8 See the brief, ‘‘Japanese Naturalization Case, October Term, 1916, No. 222, Takao 
Ozawa v. the United States. On a certificate from the U. S. Circuit Court of Appeals for the 
Ninth Circuit.”” On racial origin, cf. W. E. Griffis, The Mikado, Institution and Person, 
(1915), p. 9; K. S. Latourette, The Development of Japan (1918), pp. 13-14. 

® See Judge Lowell’s learned opinion, In re Halladjian, 174 Fed. 834, 842. 

10 Nevertheless Chinese were declared ineligible to citizenship before they were barred by 
statute. In re Ah Yup, 5 Sawy. C. C. 155; cf. also In re Gee Hop, 71 Fed. 274. 
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Finally, the Japanese have claimed the right of naturalization by virtue 
of the act of May 9, 1918," which declared that “any alien”’ serving in the 
army or navy of the United States might file a petition of naturalization 
without proof of the five years’ residence otherwise required. Although 
section 2 of this act said, ‘‘ Nothing in this act shall repeal or in any way 
enlarge section twenty-one hundred and sixty-nine of the Revised Statutes, 
except as specified in the seventh subdivision of this Act . . . ,” the 
Japanese claimed that the phrase ‘‘any alien”’ included themselves. The 
Hawaiian courts were so impressed by this argument that they permitted 
the naturalization of a number of Japanese serving in the Hawaiian national 
guard.” 

Federal courts have rejected all four of these arguments in favor of the 
eligibility of Japanese to American citizenship. In In re Halladjian the 
court ruled that section 2169 was really a restrictive clause, limiting the 
right of naturalization to free white persons and to negroes. In Ex parte 
Shahid it was said that the term ‘‘free white persons”’ means “persons as 


then understood to be of European habitancy or descent’’—which des- 
patched with the ethnologic argument of the Japanese.“ The repeated 
denial of citizenship to Japanese, as in the cases cited above, shows that the 
courts have refused to accept the “‘catch-all”’ interpretation of ‘free white 
person.” Finally, it has been ruled that the Act of May 9, 1918 is controlled 
by the ‘‘color”’ provisions of the Revised Statutes." 


Nevertheless, the decisions of the naturalization courts have not been 
uniform. In the 1910 census there were more than four hundred natural- 
ized Japanese in this country.’* It was not until November, 1922, that 
the United States Supreme Court handed down a decision on this subject. 
As early as 1916 Takao Ozawa filed a brief in the Supreme Court. He 
had lived in American territory for twenty years and had been educated 
in American schools. His personal qualifications for citizenship were 
conceded, but the District Court of Hawaii, in which he applied for citizen- 
ship, denied it because of section 2169 of the Revised Statutes. He there- 
upon appealed to the Circuit Court of Appeals for the Ninth Circuit and 
that court certified the case to the Supreme Court, asking to be instructed 
on these questions (1) Is the Naturalization Act of June 29, 1906, limited 
by the provisions of Section 2169 of the Revised Statutes of the United 
States? (2) If so limited, is the appellant eligible to naturalization under 

140 Stat. 542, ch. 69. 

” Survey of Education in Hawaii, Dept.of the Interior, Bureau of Education, Bull. No. 16, 
1920, p. 32. 13 174 Fed. 834, 836. 

4 205 Fed. 812, 815; also Ex parte Dow, 211 Fed. 486. 

45 In re Geronimo Para, supra; Petition of Easurk Emsen Charr, 278 Fed. 207; cf. also In 
re Bhagat Singh Thind, 268 Fed. 683; and the letter of W. B. Wilson, Secretary of Labor 
to Senator Phelan, Cong. Record, Feb. 19, 1921, p. 3660; and Sato v. Hall, supra. 

6 1910 Census, Vol. I, p. 1070; apparently these figures are not given in Volume I of the 
1920 census. 
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that section? The Ozawa case was decided by the Supreme Court along 
with a similar case—Yamashita and Kono v. Hinkle. In the latter case a 
superior court in the State of Washington duly naturalized the plaintiffs who, 
on May 5, 1921, requested Hinkle, the Secretary of State of Washington, to 
accept a copy of articles of incorporation for a real estate company they had 
formed. Hinkle refused to file these articles on the ground that the plain- 
tiffs, being Japanese, could not be admitted to citizenship and that, under 
the laws of Washington, they were not entitled to form such a corporation. 
The Washington Supreme Court decided the case in favor of Hinkle, upon 
which the Japanese appealed. 

In view of the historic interpretation of the “‘color’’ provisions of the Re- 
vised Statutes, there was only one way which the Supreme Court could 
decide. Justice Sutherland rendered the opinion in which he said that 
“Tn all of the naturalization acts from 1790 to 1906, the privilege of naturali- 
zation was confined to white persons (with the addition in 1870 of those of 
African nativity and descent), although the exact wording of the various 
statutes was not always the same. If Congress in 1906 desired to alter a 
rule so well and so long established it may be assumed that its purpose 
would have been definitely disclosed and its legislation to that end put in 
unmistakable terms.”’ In regard to the contention that the Japanese were 
“‘white,”’ Justice Sutherland said that the intention of the framers of the 
naturalization law ‘‘ was to confer the privilege of citizenship upon that class 
of persons whom the fathers knew as white, and to deny it to all who could 
not be so classified.’’!” 

But the court admitted that the interpretation of ‘white person” as “a 
person of Caucasian race” does not ‘‘establish a sharp line of demarcation 
between those who are entitled and those who are not entitled to naturaliza- 
tion but rather a zone of more or less debatable ground outside of which, 
upon the one hand, are those clearly eligible and outside of which, upon the 
other hand, are those clearly ineligible to citizenship. Individual cases 
falling within this zone must be determined as they arise from time to time 
by what this court has called, in another connection (Davidson v. New 
Orleans, 96 U. S., 97, 104) ‘the gradual process of judicial inclusion and 
exclusion.’ ” 

This rule the courts have followed in the past and with somewhat illogical 
results. They have naturalized a native of Mexico who could neither read 
nor write, and who admitted that he could not understand the constitution. 
They have admitted a Syrian,!® and an Armenian,”® and a Hindu,” and a 


17 Ozawa v. the U. S., No. 1—Oct. Term, 1922, “Supreme Court of the United States’; 
Yamashita and Kono v. Hinkle, No. 177—Oct. Term, 1922, “Supreme Court of the United 
States’; both decided Nov. 13, 1922. The decision in the Ozawa case is printed, infra., 
p. 151. 18 In re Rodriguez, 81 Fed. 337. 

19 In re Najour, 174 Fed. 735; Dow v. U. S., 226 Fed. 145. 

20 In re Halladjian, supra. 21 In re Akhay Kumar Mozumdar, 207 Fed. 115. 
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Parsee.” But other courts have denied citizenship to a Syrian,” a Bur- 
mese,”4 and a Filipino.* 

Delving into racial metaphysics is not properly a judicial task; and it 
would be much better if Congress would pass a new naturalization law, 
either placing the admission of aliens to citizenship on a purely personal 
basis, or specifically banning races which it deems objectionable. It is 
entirely possible, moreover, to negotiate a treaty with Japan, making 
Japanese eligible to American citizenship.” 


DUAL CITIZENSHIP 


A second question closely connected with naturalization is dual citizen- 
ship. According to the fourteenth amendment to the Constitution of the 
United States, every Japanese born in the United States is an American 
citizen.?” But according to Japanese law, he is also a subject of Japan.** 
This is the old conflict between jus soli and jus sanguinis familiar to all 
students of international law.*® The rule of jus sanguinis, still adhered to 
by Japan, was followed by the United States up to 1907;*° and it is now fol- 
lowed by most of the countries in Europe and several countries in South 


America.*! 
Every Japanese man is liable to conscription between the ages of 17 and 


2 U.S. v. Balsara, supra. *3 Ex parte Shahid, supra. 

% In re Po, N.Y.S. 383. 

% In re Alverto, 198 Fed. 688, where a quarter-breed Spaniard and Filipino was excluded. 
Also In re Lampitoe, supra. 

2 Although Art. I, sec. 8, par. 4 of the Constitution authorizes Congress to “establish 
a uniform rule of naturalization,” a treaty conferring the right of naturalization undoubtedly 
would be constitutional. Congress also has the power to regulate foreign commerce, but we 
have negotiated dozens of treaties of commerce and navigation. Naturalization has been 
conferred on Indians by treaty, Elk v. Wilkins, 112 U.S. 94, 100; Wiggan v. Conolly, 163 
U.S.56. The former cites a large number of treaties with Indian tribes in which naturaliza- 
tion is conferred. Citizenship was conferred on the inhabitants of the Louisiana territory 
by the treaty of 1803 between France and the United States, Moore, Digest of International 
Law, Vol. [II, p. 313. Cf. the Treaty of Guadalupe Hidalgo of 1848, and the Alaskan treaty 
of 1867, Moore, ibid., p. 319. See also Van Dyne, Naturalization (1907), ‘“ Naturalization 
by Treaty,” p. 273 ff. 

The naturalization of the Japanese has been discussed in 8. L. Gulick, American Democracy 
and Asiatic Citizenship (1918), pp. 54-79; and in R. Malcolm, “American Citizenship and 
the Japanese,” Annals of the Academy of Political and Social Science, Vol. XCIII, No. 182. 

27 Children born of parents ineligible to citizenship in this country are nevertheless citi- 
zens of the United States, United States v. Wong Kim Ark, 169 U. 8S. 649. 

28 ‘A child is a Japanese if his or her father is a Japanese at the time of his or her birth.” 
Law of Nationality, No. 66, Article I, April 1, 1899; de Becker, Civil Code of Japan, Vol. 3, 
Appendix I. 

2° For the origin of these conflicting theories, see Sir Henry Maine, Ancient Law, Ch. IV. 

© Cf. sec. 1993 of the Revised Statutes, and the Law of 1907, 34 Stat. 1228, which provides 
that a child born abroad of American parents loses the protection of the United States 
unless he declares his intention of becoming a resident, etc., of the United States. 

8 Borchard, Diplomatic Protection of Citizens Abroad, sec. 255. 
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40. Under Japan’s Nationality Law, it would appear, therefore, that 
every Japanese born in America, and an American citizen under our law, is 
liable to serve his time in the Japanese army, and to fight for Japan in time 
of war. In order to enforce this allegiance, the Japanese government keeps 
a record of all Japanese born abroad. Japanese subjects are required to 
register births with the local Japanese consulate. A birth certificate is also 
forwarded to the district in Japan where the parents originally lived. Thus 
when these Japanese reach the age of seventeen, they are placed on the mili- 
tary register.* 

But the legal severity of these provisions is mitigated, first, by the failure 
of many Japanese parents to register the birth of children born in America. 
Out of a total of 2,345 Japanese births in the State of Washington for the 
years 1915-1917, only 1,770 were registered with the Japanese consulate. 
Secondly, the Japanese Government does not actually require Japanese 
living abroad to return home and perform military service. They may 
secure annual ‘‘exemption”’ slips which postpones their service, until the 
age of 37 when they are freed practically of this obligation.** Finally, the 
Japanese government has made possible the expatriation of Japanese born 
abroad by the Expatriation Law of March 15, 1916.* Expatriation is the act 
by which a person divests himself of citizenship in one nation and accepts, if 
he does not already hold, citizenship in another.** The Japanese Expatriation 
Law provides for expatriation in three ways: a Japanese minor born abroad 
can free himself of Japanese nationality first, if below the age of fifteen, at 
the request of a legal representative; second, if between the ages of fifteen 
and seventeen, only with the consent of his parent or guardian; third, if 
above the age of seventeen, only after serving in the Japanese army or 
navy, or being released from such an obligation. In all of these cases, the 
consent of the Minister for Home Affairs is necessary. 


82 There is considerable confusion in regard to the Japanese military service. Cf. Porter, 
The Full Recognition of Japan (1911), p. 220; McGovern, Modern Japan, (1920), p. 215; 
Japan Year Book, 1920-1921, p. 683-684; G. Ogawa, Conscription System in Japan, (1921), 
Part I. 

33 Japanese Immigration, Hearings of the House Committee on Immigration and Natural- 
ization on the Pacific Coast, Government Printing Office, 1921, p. 1189. 

34 Japan Year Book, 1921-1922, p. 293. 

% This law was first published in English in California and the Oriental, Report of the 
California State Board of Control (1920), pp. 186-187. I have followed the translation 
given in Japanese Immigration, Hearings, cited, p. 711. 

36 Expatriation may be effected either under law or under a treaty. In England, the 
Naturalization Act of 1870 provides that any person who, by reason of birth within the 
realm, is a natural-born subject, may renounce such citizenship if he wishes to do so. 
33 Vict., ch. 14, sec. 4. The United States has negotiated some seventeen “naturalization” 
treaties with foreign nations, each of which provides that when a national of one state 
chooses to become naturalized in the other, the first nation agrees to relinquish its claim to 
allegiance. See Malloy, Treaties and Conventions of the United States, index, ‘‘ Naturaliza- 
tion Conventions.”’ 
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Because of the limitations of this law, it has often been regarded as a 
mere sham. The restrictions on the expatriation of Japanese of military 
age might be justified in cases which have occurred in France and Germany, 
where boys often emigrated to America solely to escape conscription.*’ 
But such is not the case with Japanese children born here. If through the 
negligence or ill-will of their parents, Japanese children do not become ex- 
patriated before the age of seventeen, they cannot become expatriated until 
they have served their time in the Japanese army—a provision equally 
unsatisfactory to the United States and to the individual Japanese. It is 
also unnecessary from the standpoint of the Japanese Government because 
immediately after military service is performed, Japan loses the allegiance 
of the Japanese wishing to acquire American citizenship. 

Despite the restrictions of this law, a number of Japanese have taken ad- 
vantage of it. Up to August, 1922, one hundred and forty Japanese filed 
expatriation papers in the territory of the Consulate General of Japan for 
California (with the exception of the nine southern counties), Utah, Nevada, 
and Colorado.** 

Nevertheless, this problem is not entirely solved because of the limitations 
of the Expatriation Law of 1916. It may be settled by (1) a more liberal 
expatriation law on the part of the Japanese Government; (2) a treaty be- 
tween Japan and the United States, automatically releasing from Japanese 
citizenship all Japanese born in this country who continue to reside here, 
and also all Japanese naturalized in the United States; (3) an amendment to 
the Constitution of the United States, now advocated by the Exclusion 
League and the American Legion, which would make ineligible to citizenship 
all children born in the United States of parents who are ineligible to citizen- 
ship. Regardless of its desirability, it is unlikely that such an amendment 
will ever be enacted. The South probably would not agree to it unless 
negroes were also barred from citizenship. But it is not likely that the 
North would ever accept this quid pro quo. 


ANTI-JAPANESE LAND LEGISLATION AND THE TREATY OF 1911 


Some twenty states in the Union deny to aliens.the same right to acquire 
real property as are held by citizens.*® But this legislation has had serious 
consequences only on the Pacific Coast where California, Washington, and 
Arizona have enacted land laws directed against the Japanese farmer.*® In 


87 See Moore, Digest, Vol. III, pp. 518-551; for the subject of expatriation, see ibid., Vol. 
III, pp. 552-735. 

*8 Letter from the Consulate General of Japan, August 14, 1922. It is very interesting 
to note that with a growing knowledge of this expatriation law, an increasing number of 
Japanese are taking advantage of it. In 1917 there were only seven Japanese who became 
expatriated. In 1921, there were 58, and in the first six months of 1922, there were 56. 

°° For these laws, see Alien Land Laws and Alien Rights, House Doc. 89, 67th Cong., 
Ist sess., pp. 32-34. 

“01913 California Statutes, ch. 113, p. 206; Arizona, Session Laws, 1921, ch. 29, p. 25; 
Washington Constitution, Art. 2, par. 33, Session Laws, 1921, ch. 50, p. 156. 
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1913 the California legislature passed a land law which provided that aliens 
ineligible to citizenship can acquire and dispose of real property “‘in the 
manner and to the extent and for the purpose prescribed by any treaty now 
existing between the government of the United States’”’ and the nation of 
which the alien in question is a subject, but not otherwise. The 1913 law 
permitted this class of aliens, the Japanese, to lease agricultural land for 
three years." But in 1920 this provision was repealed by an initiative 
measure, which also attempted to prohibit alleged evasions of the 1913 law.® 

This land legislation has been criticized on the ground that it abridges 
privileges granted Japanese residents in the United States by the treaty of 
1911 between Japan and the United States. But by its very terms, the 
California land law is in accord with our treaty obligations—the Japanese 
are entitled to acquire property in the manner prescribed by treaty. The 
real question is whether the treaty of 1911 authorizes Japanese generally to 
acquire real property in the United States. In the enforcement of the laws 
of 1913 and 1920, the California executive officials have interpreted the 
treaty narrowly: they will bring action against any Japanese who purchases 
real property or leases it for agricultural purposes, on the ground that the 
treaty of 1911 does not grant such privileges. On the other hand, the Jap- 
anese have claimed these privileges because of three provisions of the treaty, 


as follows: 
The provision granting the privilege ‘“‘to enter, travel and reside”’ in the 


41 The Constitution of the State of California (Art. I, sec. 17), adopted in 1879, originally 
gave persons eligible to citizenship the same rights in regard to property as citizens. 
Norris v. Hoyt, 18 Cal. 217; State v. Smith, 70 Cal. 156. Section 671 of the California Civil 
Code later extended these privileges to all aliens, by declaring, ‘‘Any person, whether 
citizen or alien, may take, hold, and dispose of property, real or personal, within this State.” 
The land laws of 1913 and 1920 returned in a sense to the rule laid down originally in the 
State constitution. The history of the anti-Japanese movement on the Pacific Coast is 
traced in R. L. Buell, ‘‘The Development of the Anti-Japanese Agitation in the United 
States,” two parts, Political Science Quarterly, December, 1922, and March, 1923. 

421921 California Statutes, pp. lxxxvii-xc. This act provides: (1) Aliens eligible to 
citizenship may acquire, hold, and transmit real property in the same manner as citizens 
of the United States; (2) all aliens ‘other than those mentioned in section one’”’ may acquire 
property in the manner prescribed by any treaty now existing between the United States 
and the country of which the alien is a subject, and not otherwise; (3) any corporation of 
which a majority of members are aliens ineligible to citizenship, or in which a majority of 
issued capital stock is owned by such aliens, may acquire land only as prescribed by treaty; 
(4) a Japanese cannot act as guardian of a minor’s estate which consists of property which 
the Japanese himself cannot hold; (5) every “colorable” transfer of real property is prohib- 
ited, if made to evade the law, and a presumption to that effect exists if (a) the land is paid 
for by a Japanese although some one else buys the property, (b) or if the property is acquired 
by a corporation, the controlling shares of which are paid for by Japanese but held by 
citizens of the United States. Any land acquired in violation of this act, shall escheat to 
the State of California. Section 10 of the Act punishes conspiracies to violate it with im- 
prisonment up to two years and fine up to $5,000. This section was attacked on the ground 
that the act did not declare such conspiracy to be a crime. But it was sustained as it stood 
in In re Akado (May 16, 1922), 63 Cal. Dec. 577. 
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United States ‘‘to carry on trade, wholesale and retail, to own or lease and 
occupy houses, manufactories, warehouses and shops . . . ,_ to lease 
land for residential and commercial purposes, and generally to do anything 
incident to or necessary for trade upon the same terms as native citizens or 
subjects. 

The provision granting them ‘“‘the most constant protection and security 
for their persons and property.” 

The provision granting them most-favored-nation treatment ‘‘in all that 
concerns commerce and navigation.” 

It has been contended that the provision ‘‘to do anything incident to or 
necessary for trade”’ entitles the Japanese to lease land for agricultural pur- 
poses because, it is argued, agriculture is incidental to trade.“ This argu- 
ment was dispatched with by a federal court, in the recent case of Terrace v. 
Thompson, where it was said: “In the most liberal construction of this 
language that may be indulged in, it cannot be fairly said that truck-farming 
is incidental to trading . . . in the products of a farm, any more than 
conducting a sheep-ranch or growing mulberry trees is incidental to the dry- 
goods trade.” * 

Moreover, the provision guaranteeing the Japanese ‘most constant 
protection and security”? merely protects property already acquired. It 
does not give them the privilege to acquire it generally for purposes not 
authorized by the treaty. The treaty between the United States and Italy 
of 1871 is very similar in the privileges it guarantees Italians in this country 
to the treaty of 1911 with Japan.“ But the Supreme Court of the United 
States has ruled that the Italian treaty does not invalidate State legislation 
excluding aliens from employment on public works, and from killing wild 
birds, etc.*7 In the case of Patsone v. Pennsylvania, Mr. Justice Holmes 
declared that, ‘‘The prohibition of a particular kind of destruction and of 
acquiring property in instruments intended for that purpose establishes no 
inequality in either respect.” 

The land legislation under consideration is not confiscatory—it does not 
affect vested rights. If a Japanese owned a farm before 1913, he still owns 
it as far as the land laws are concerned.** 

* Sections 1 and 3 of Article I, and Article XIV, Treaty of 1911, Foreign Relations of 
the United States, 1911, pp. 315-319. 

“ This was the official argument, printed in the pamphlet distributed to voters in regard 
to initiative measures, against the anti-Japanese measure of 1920. 

* 274 Fed. 841, 846. The court merely followed out the Supreme Court’s past distinction 
between commerce and agriculture or manufacture. See U.S. v. E. C. Knight, 156 U. 8. 
1; Kidd v. Pearson, 128 U. 8. 1; Capital City Dairy Co. v. Ohio, 183 U. 8. 238; Delaware, 
Lackawanna & Western R. R. Co. v. Yurkonis, 238 U. 8. 439. 

“For the treaty with Italy, see Malloy, Treaties and Conventions of the United States, 

. 969. 
r 47 Heim v. McCall, 239 U. 8. 175; Patsone v. Pennsylvania, 232 U.S. 138. 

‘8 Many Japanese wrongly assume that this legislation is confiscatory, see A. Kinnosuke, 
“What Japan Wants,’’ Nation, February 2, 1921. 
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The California land law obviously discriminates between Japanese who 
cannot acquire real property and Europeans, etc., who can.*® The Japanese 
Government has officially protested against this discrimination on the ground 
that it violates ‘most-favored-nation” treatment guaranteed in the treaty 
of 1911.5° But the American State Department has pointed out, in its 
correspondence with the Japanese Government, that that treaty was merely 
a treaty of commerce and navigation, and that it did not apply to broad 
civil or political privileges. In support of its contention, it cited our protest 
in 1879 against the Mexican land law as a violation of the ‘‘ most-favored- 
nation”’ clause in the treaty of 1831 between the United States and Mexico.*! 
The Mexican Government made an unanswerable reply that this treaty was 
limited to commerce and navigation and did not extend to general property 
rights. In its correspondence with the Japanese Government, the State 
Department also asserted that whenever the United States has wished to 
grant most-favored-nation treatment in regard to real property, it has done 
so by special treaty. 

The treaty of 1911 does not expressly authorize Japanese to own land of 
any kind, or to lease land for agricultural purposes. That privilege cannot 
be implied as being incidental to trade, or from the most-favored-nation 
clause. The conclusion is unavoidable that the land laws of the western 
states do not violate the treaty of 1911.°* This conclusion has been reached 


9 The California land law may possibly exclude all non-resident aliens from land owner- 
ship, except by treaty, for they are not eligible to citizenship if living abroad. Cf. McMur- 
ray, “‘Legal Aspects of the Japanese Question,” The Pacific Review, December, 1920. 

50 “ Protest of Japan against the Land Laws of the State of California,’ Foreign Relations 
of the United States, 1913, pp. 625-653; ibid., 1914, pp. 426-434. In its final note, the 
Japanese Government said, “It is a matter of great regret . . . to find in the com- 
munications so far received from the United States Government, little that appears to 
answer in a fundamental manner to the main complaint of the Imperial Government, so 
as to shake their original convictions which dictated the present protest, namely, that the 
new California statute is invidiously discriminatory against the Japanese nation, that it is 
contrary to the letter as well as spirit of the existing treaty, and that it is incompatible with 
the sentiment of amity and friendship which has always characterized the intercourse be- 
tween our two nations.” U.S. For. Rel., 1914, p. 433. 

5t Moore, Digest of International Law, Vol. VI, p. 702; U. S. For. Rel. 1913, p. 647. 

52 In a note of February 21, 1911, Baron Uchida admitted to Secretary Knox that the 
treaty of 1911 did not control land tenure, because he said, “‘In return for the rights of 
land ownership which are granted Japanese by the laws of the various States of the United 
States . . . the Imperial Government will by liberal interpretation of the laws be 
prepared to grant land ownership to American citizens from all the States, reserving for 
the future, however, the right of maintaining the condition of reciprocity with respect to 
the separate states.” U.S. For. Rel. 1913, p. 643. 

53 Although the treaty of 1911 does not encroach upon the powers ordinarily reserved to 
the states in regard to land tenure, (cf. U.S. v. Fox, 94 U. 8. 315), the Federal Government 
has the power to negotiate a treaty which would give Japanese the right to own agricultural 
land in California or any other State in the Union. Cf. Society for the Propagation of the 
Gospel v. New Haven, 8 Wheat. 464; Ware v. Hylton, 3 Dal. 199; Chirac v. Chirac, 2 Wheat. 
259; Geofroy v. Riggs, 133 U.S. 258; Hauenstein v. Lynham, 100 U.S. 483; Orr v. Hodgson, 
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by the District Court for Washington in regard to the Washington land law, 
and by the Los Angeles District Court in regard to the California statute of 
1920.4 


ANTI-JAPANESE LAND LEGISLATION AND THE FOURTEENTH AMENDMENT 


The fourteenth amendment to the Constitution of the United States 
(section 1) says that no State shall deprive any person of life, liberty, or 
property without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. The protection of this amend- 
ment extends to ‘‘ persons”’ which includes aliens, whether eligible to citizen- 
ship or not. It has been frequently asserted that in discriminating between 
aliens eligible and aliens ineligible to citizenship, this land legislation is a 
violation of these provisions of the fourteenth amendment. 

But the land laws of the Pacific Coast States do not deprive aliens in- 
eligible to citizenship of real property they had before the legislation went 
into force. These laws contain no provisions which actually deprive them 
of their property. They simply prohibit them from acquiring real property 
in the future. 


The equal protection clause of the fourteenth amendment prohibits a 


State from arbitrarily discriminating between different classes of persons.® 


4 Wheat. 453; Carneal v. Banks, 10 Wheat. 181; Fairfax v. Hunter, 7 Cranch, 627; Hughes v. 
Edwards, 9 Wheat. 489; Wunderle v. Wunderle, 144 Ill. 40; People v. Gerke, 5 Cal. 381; 
Blythe v. Hinckley, 127 Cal. 431, also 180 U. 8. 333; In re Turner’s Estate, 196 Pac. 807; 
Missouri v. Holland, 252 U. 8. 416. See also E. S. Corwin, National Supremacy (1913), 
and Senator F. B. Kellogg’s address, Reports of the American Bar Assn., 1913, pp. 331-392. 

For a protest against this view see Dean Tucker’s Limitation on the Treaty-Making Power, 
(1915), Ch. X, and J. H. Boyd, “The Treaty-making Power of the U.S. and Alien Land Laws 
in States,” 6 California Law Review, pp. 279-94. 

For Californians’ protest against such a treaty, see Sacramento Bee, August 27, 1920; 
and Montaville Flowers, Japanese Conquest of American Opinion (1917), p. 35. But State 
Attorney-General Webb, in an address before the states attorneys-general of the United 
States, in San Francisco, admitted that such a treaty could be negotiated. Los Angeles 
Times, August 9, 1922. 

4 Terrace v. Thompson, (July 25, 1921), 274 Fed. 841; Porterfield v. Webb, (December 19, 
1921), 279 Fed. 114. For a comment on recent decisions affecting these laws, see M. E. 
Harrison, ‘‘ Alien Land Legislation on the Pacific Coast,’’ American Bar Association Journal, 
August, 1922; and ‘‘Comments on Cases,”’ 10 California Law Review, passim, which dis- 
cuss these decisions more from the standpoint of private law. 

An interesting conflict between a law and a treaty has arisen lately in France. The 
Chamber of Deputies has passed a bill forbidding foreigners to hold real estate in France 
or to lease property for more than nine years without formal governmental approval. 
The American State Department has protested against this law on the ground that it 
violates the Franco-American Consular Convention of 1853, Article VII of which, the De- 
partment believes, gives reciprocal rights in regard to the ownership of real estate. New 
York Times, Nov. 24, 1922. 

% Yick Wo v. Hopkins, 118 U. 8. 356; U. S. v. Wong Kim Ark, supra; Lau Ow Bew 
v. U.S., 144 U. 8. 47; Lem Moon Sing v. U. S., 158 U. 8. 538; Ex parte Virginia, 100 U. S. 
339; Missouri v. Lewis, 101 U. 8S. 22; Pace v. Alabama, 106 U. S. 583. 

* Yick Wo v. Hopkins, supra. 
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But a State does have the power to make classifications, provided they are 
reasonable.*” 

If aliens were allowed freely to acquire real property, it would become 
legally possible for them to gain control of a great deal of the real property 
of the State, which might very well be considered a danger, especially in 
time of war. The reason why aliens were denied these privileges in ancient 
England were set forth, with unconscious humor, by the judges in Calvin’s 
case: ‘“‘It followeth next in course to set down the reasons, wherefore an 
alien born is not capable of inheritance within England, and that he is not 
for three reasons: 1. The secrets of the realm might thereby be discovered. 
2. The revenues of the realm (the sinews of war, and ornament of neace,) 
should be taken and enjoyed by strangers born. 3. It should tend to the 
destruction of the realm. . . . First, it tends to destruction tempore 
belli; for then strangers might fortify themselves in the heart of the realm, 
and be ready to set fire on the commonwealth, as was excellently shadowed 
by the Trojan horse in Virgil’s second Book of the 4/neid, where a very few 
men in the heart of the city did more mischief in few hours, than ten thousand 
men without the walls in ten years. Secondly, tempore pacis, for so might 
many aliens born get a great part of the inheritance and freehold of the 
realm, whereof there shall follow a failure of justice (the supporter of the 
commonwealth) for that aliens born cannot be returned of juries for the 
trial of issues between the king and the subject, or between subject and 
subject.’’ 58 

For these reasons, under the English law an alien could not lease land for 
agricultural purposes, *® and he could not hold real property © against the 
king who might take it away from him at any time by a procedure known 
as “‘office found.” ® By a law passed in the reign of Queen Victoria, aliens 
residing in Great Britain were permitted to hold personal property of all 
kinds, except chattels real. Likewise they might hold land or houses for 
residence or business for a period not exceeding twenty-one years. It was 


57 Mo. Pacific R. R. Co. v. Mackey, 127 U.S. 205; Walston v. Nevin, 128 U. 8S. 578; Barbier 
v. Connolly, 113 U.S. 27; Bell’s Gap R. R. Co. v. Pa., 134 U. 8. 232; Clark v. Kansas City, 
176 U.S. 114; St. John v. New York, 201 U.S. 633; Gulf, etc. R. Co. v. Ellis, 165 U.S. 150; 
Home Insurance Co. v. N. Y. State, 134 U.S. 594. 

58 Calvin’s case, Coke’s Reports (J. H. Thomas ed., 1826), Part VII, p. 32. 

59 Coke on Littleton, (Day’s edition, 1812), ch. 1, sec. 1, 2b. 

6° For the common law rights of aliens, see Coke, cited; and the cases cited in T. A. 
Walker. History of the Law of Nations, (1899) p. 121; Fairfax v. Hunter, 7 Cranch 620; 
Geofroy v. Riggs, 133 U. 8S. 265; Blackstone, Commentaries (Lewis’ edition) Book I, pp. 331 
ff.; Kent, Commentaries, Vol. II, p. 71. 

61 Osterman v. Baldwin, 6 Wall. 121; Fairfax v. Hunter, supra; Craig v. Leslie, 3 Wheat. 
589; Craig v. Radford, 3 Wheat. 599; Cross v. De Valle, 1 Wall. 13; Hauenstein v. Lynham, 
100 U.S. 484. Cf. Suwa v. Johnson, 203 Pac. 414; and Mork v. Mellett, 205 Pac. 664. 

7-8 Vict., ch. 66, secs. 4 and 5. 
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not until the Naturalization Act of 1870 that aliens were placed on the same 
footing as subjects in regard to real property. ® 
The reason for drawing a line between aliens and citizens for certain 
purposes has been so obvious that the Supreme Court has dismissed the 
contention that such discriminations violated the fourteenth amendment, 
in almost a summary manner. In Crane v. N. Y. a law, which prohibited 
aliens from being employed on public works, was attacked on the ground that 
the classification was unreasonable, under the fourteenth amendment. In 
delivering the opinion, Mr. Justice McKenna said, ‘‘There is added the 
view that a distinction between aliens and citizens violates the principle 
of classification. We think this view is also without foundation.” ™ In 
Toop v. Ulysses Land Co., a Nebraska law, incapacitating aliens from in- 
heriting or holding real estate, was also attacked on constitutional grounds. 
But this ‘contention that the state statute forbidding the ownership of real 
property by aliens was repugnant to the Fourteenth Amendment,’’ Chief 
Justice White said, “‘is too frivolous to afford a basis of jurisdiction.”’ © 
In 1909 the State of Pennsylvania passed a law which made it unlawful 
for any unnaturalized foreign born resident to kill any wild bird or animal 
except in defense of person or property, and ‘“‘to that end”’ made it unlawful 
for such foreign born person to carry or own a shotgun or rifle. This statute 
was attacked on constitutional grounds in the case of Patsone v. Pennsyl- 
vania. But it was sustained by the court, Mr. Justice Holmes saying: 
‘ . A State may classify with reference to the evil to be prevented, 
and . . . if the class discriminated against is or reasonably might be 
considered to define those from whom the evil is mainly to be feared, it 
properly may be picked out. A lack of abstract symmetry does not 
matter. The question is a practical one, dependent upon experience. 
The demand for symmetry ignores the specific difference that experience 
is supposed to have shown to mark the class. It is not enough to in- 
validate the law that others may do the same thing and go unpunished, 
if, as a matter of fact, it is found that the danger is characteristic of 
the classnamed . . . The State “may direct its law against what 
it deems the evil as it actually exists without covering the whole field 
of possible abuses. . . .” The question therefore narrows itself 
to whether this court can say that the legislature of Pennsylvania was 
not warranted in assuming as its premise for the law that resident un- 
naturalized aliens were the peculiar source of the evil that it desired to 
revent. 
‘ Obviously the question, so stated, is one of local experience on which 
this court ought to be very slow to declare that the state legislature 


68 33 Vict., ch. 14, sec. 2. Cf. 32 Hen. 8 ch. 16, sec. 13, and Woodfall, Landlord and 
Tenant, p. 91; and Earl of Halsbury, The Laws of England, Vol. I, “Rights and Duties of 
Aliens’’; Pollock and Maitland, History of English Law (1895), Vol. 1, pp. 442 ff. 

% 239 U.S. 195, 198. 

% 237 U.S. 580, 583; ef. Blythe v. Hinckley, 180 U.S. 333, 340; and Sullivan v. Kidd, 254 
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was wrong in its facts. . . . If we might trust popular speech in 
some States it was right; but it is enough that this court has no such 
knowledge of local conditions as to be able to say that it was mani- 
festly wrong. 

This is a very sweeping doctrine. It would seem to follow from it that 
if a state has the power to incapacitate aliens generally from holding real 
property,—which has been repeatedly upheld—it has the power to incapaci- 
tate certain classes of aliens who may be “‘the peculiar source of the evil that 
it desired to prevent.’”’ A State law specifically barring the Japanese from 
owning land might therefore be constitutional. 

If the classification between aliens and citizens in regard to holding real 
property is a reasonable one, it is only a step further to say that the classi- 
fication between aliens eligible and aliens ineligible to citizenship is reason- 
able. As the court declared in Terrace v. Thompson: 

It is obvious that one who is not a citizen and cannot become one 
lacks an interest in, and the power to effectually work for the welfare of 
the state and so lacking, the state may rightfully deny him the right to 
own and lease real estate within its boundaries. If one incapable of 
citizenship may own or lease real estate it is within the realm of pos- 
sibility that every foot of land within the state might pass to the owner- 
ship or possession of noncitizens. Such a result would leave the founda- 
tion of the state but a pale shadow, and the structure erected thereon 
but a Tower of Babel, from which the tenant in possession might, when 
the shock of war came, bow themselves out, because they were not 
bound as citizens to defend the house in which they lodged.” 


In the light of these different decisions and the reasoning underlying them, 
it is very probable that the Supreme Court will hold that this classification 
between aliens eligible and aliens ineligible to citizenship is reasonable, 
so far as the ownership of real property is concerned. Under the English 
law, an alien could lease land for commercial purposes, but not for agricul- 
ture, a distinction followed in the treaty of 1911 between Japan and the 
United States.* It is very probable also that the power of the State will be 
upheld to forbid aliens even to lease land for agricultural purposes. The 
land laws of the Pacific Coast States bar them from acquiring any “‘interest”’ 
in real property. And the court in Terrace v. Thompson, (supra) ruled that 
the State legislature has the power to define a lease as real, rather than 
personal property.® 

But there is a difference between holding an ‘‘interest’”’ in real property 
through ownership or lease, and merely using land for commercial or agri- 
cultural purposes, a question which will be discussed presently. 

66 232 U.S. 138. Cf. Central Lumber Co. v. South Dakota, 226 U. 8. 157; Tragesser v. Grey, 
73 Maryland 250, 9 A. L. R. 780; Wunderle v. Wunderle, supra. 

67 274 Fed. 849-850. 

88 For the English law on this point, see authorities cited in footnote 60. 

69 274 Fed. 851; cf. State ex. rel. Winston v. Morrison, 18 Wash. 664; State ex. rel. Winston 
v. The Hudson Land Co., 19 Wash. 85; but cf. also Jeffres v. Easton, 113 Cal. 345. 
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While California’s actions in regard to the Japanese have been, strictly 
speaking, legal, they have severely disturbed the foreign relations of the 
nation as a whole; they have really controlled foreign policy. No state 
should have this power; for as long as the state is as free as it now is in 
regard to aliens, the interests of the Union may be jeopardized by one 
State.” 

Very little actual violence has been used against the Japanese in California. 
However, in the summer of 1921 some fifty Japanese workmen were driven 
out of the melon fields in Turlock. The ringleaders of this outrage were 
tried in the Superior Court of Stanislaus County, between April 25 and 
May 5, 1922; but all of them were acquitted. This is a minor example of 
the failure of State courts to punish offenses against aliens. Nominally, 
an alien thus outraged has the right to sue in a federal court for tort in 
violation of the law of nations or of a treaty of the United States. Rev. 
Stat., Title XIII, ch. 3, sec. 563, par. 16. But the federal government 
-annot now punish criminal offenders. Many presidents, such as President 
Harrison (see Message of December 9, 1891, Messages and Papers of the 
Presidents, National Literature Edition, p. 5618) have advocated a law giv- 
ing federal courts jurisdiction of all offenses, civil and criminal, against 
aliens, involving the breach of treaty rights." On June 2, 1921 Senator 
Kellogg of Minnesota introduced a bill (S. 1943, 67th Congress, Ist session), 
which would authorize the President to file a bill of equity against any 
person threatening to violate the rights of a subject of a foreign country; and 
this provision was to apply to acts threatened by State officers under the 
alleged justification of a law of the legislature of the State concerned. It 
also would authorize the United States Attorney General to remove any 
action against any alien to enforce an act passed by the State legislature, to 
the proper district court of the United States. It would declare any act 
committed in a State in violation of the treaty rights of aliens, a crime 
against the United States, punishable in the Federal courts. In his special 
message to Congress on the industrial situation, of August 18, 1922, President 
Harding asked that Congress pass this legislation, in order that such offenses 
as those just committed at Herrin, Illinois, could be adequately punished. 

Although the land legislation is constitutional, it seems that the State 
cannot legally prohibit its evasion through the means of guardianships and 
of ‘“‘croppage contracts.’’ After the passage of the land law of 1913, Japa- 
nese aliens, it is alleged, became guardians of their children born in America 


7° For a suggested remedy of this defect in our federal system, see R. L. Buell, “The New 
States-Rightism,’’ Nation, August 17, 1921. 

71 A committee of the American Bar Association once questioned the constitutionality 
of such a law. See Reports American Bar Association, 1892, pp. 406-407. But President 
Taft rebutted its seven objections, in The United States and Peace, p. 59 ff. "The Supreme 
Court in Baldwin v. Franks, 120 U. 8S. 678, 683, ruled in favor of the constitutionality of 
such legislation. 
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(and therefore, American citizens), solely for the purpose of acquiring ag- 
ricultural land in their children’s name.” In order to prevent this evasion 
of the land law, the 1920 measure prohibited a Japanese alien from acting 
as guardian of a minor’s estate when it consisted of property which the Jap- 
anese himself could not hold. But in the important case of In re Yano, 
the California Supreme Court has declared this provision unconstitutional. 
The court said, ‘‘It needs no argument to demonstrate the proposition that 
a law which gives to one person the right or privilege of becoming the guard- 
ian of his child and withholds it from another, both being alike competent 
in all respects, is not equal as between the two persons. The person from 
whom it is withheld is not in such a case accorded the protection of equal 
laws. In this respect the initiative act of 1920 is clearly a violation by this 
state of the guarantee contained in the fourteenth amendment, that no state 
shall deny to any person the equal protection of the laws.” The court 
admitted that the classification between aliens eligible and aliens ineligible to 
citizenship was reasonable so far as acquiring real property was concerned, 
but “‘the right or privilege of a father to be the guardian of his own minor 
child does not in any respect depend upon or arise out of his nationality or 
his eligibility to citizenship in this country.’”’ Thus a classification may be 
reasonable for some purposes, but unreasonable for others. 

This statement was challenged by Justice Lawlor, in a strong dissent. He 
said that the classification was reasonable in both cases, because if the Japa- 
nese could establish guardianships and acquire land in the name of their 
children, the alien land law, the constitutionality of which the court ad- 
mitted, could be circumvented. In his words, ‘“‘To hold that under the 
federal guarantee of equal protection of the laws, the state is powerless to 
prevent the circumvention of a law it had the authority to enact, is in effect 
to declare that it cannot, by an exercise of its sovereign will, effectuate the 
purpose of the original legislation.’ 

But in reply, the majority asserted that: ‘“‘A guardian neither acquires, 
possesses, or enjoys the property belonging to the ward, in any accurate or 
legal meaning of those terms. . . . He controls it as trustee only, and 
is held to strict accountability to the child for all the benefits accruing from 
the use of it.’”” The question therefore reduces itself to the privileges of the 
Japanese minor born in this country. He is an American citizen and there- 


7 Japanese guardianships established in good faith were upheld by the Superior Court of 
Riverside in People of the State of California v. Yukiehi Harada et al., Superior Court of the 
State of California in and for the county of Riverside, No. 7751. Filed, County Clerk of 
Riverside, decided October 22, 1918. But other courts severely scrutinized the manner in 
which Japanese aliens fulfilled their trusts. If the land thus held was not used strictly for 
the benefit of the minor, the guardianship was dissolved. See the cases reported in Hearings, 
cited, 873 ff. 

7 In re Estate and Guardianship of Yano, California Decisions, May 5, 1922, No. 3348, 
p. 520. 

74 He cited the case of Patsone v. Pennsylvania, 232 U.S. 138. 
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fore can acquire real property freely upon reaching the age of twenty-one. 
According to In re Yano, he may also acquire it through his father, acting 
as guardian, from the day of birth. Although from the legal standpoint, 
this is not an evasion of the land law, from the economic and social stand- 
point, the law becomes practically worthless, because it does not necessarily 
weaken the hold of the Japanese on the land. 

A second means of evasion, the “‘croppage contract’’ has also been sus- 
tained. In this form of contract the owner of the land ordinarily agrees 
to furnish the “‘cropper”’ or tenant, in this case, a Japanese, with housing 
accommodations, tools, farming implements, and horses for the cultivation 
of the crop; while usually he promises to haul the crop to delivery points. 
The contract specifically states that the cropper has no interest or estate 
in the land; but the owner agrees to give him as his wage, one-half or some 
such proportion of all crops grown. The cropper, on the other hand, agrees 
to maintain and keep up the personal property and to return it to the owner 
at the expiration of the contract. He also promises to keep the land in 
shape, maintain the irrigation ditches, harvest and pack the crops. Finally, 
the owner promises not to sell or mortgage the property without the written 
consent of the cropper. 

Even when three-year leases were permitted, many Japanese farmers and 
white landlords used the “croppage contract.” Its advantage then was 
that it might run for a longer time than the three-year lease; that the owner 
furnished more of the equipment than he ordinarily did under the lease; and 
that the landowner’s share of the crop could not be attached for the em- 
ployee’s obligations, whereas under the ordinary cash-lease, his portion 
might be attached while it was being carried from the ranch to the packing 
house or railroad. 7° 

The California land law of 1920 said nothing about “ croppage contracts.” 
But it did forbid aliens ineligible to citizenship from holding ‘any interest’’ 
in real property, and it punished severely all evasions of this provision. 
The question was whether or not the croppage contract established an “‘inter- 
est’’ in real property or whether it was merely a personal employment con- 
tract. The State Attorney-General, in informal rulings, expressed the 
opinion that the Japanese had no right to ‘‘the possession and enjoyment of 
lands” even through a croppage contract, which he believed to be a mere 
subterfuge. But the district court for northern California, in O’Brien v. 
Webb, has ruled that ‘‘in a cropping contract, the cropper has no estate in 
the land. He may be physically upon the land, and have possession of 
the crops. Yet such possession is that of a servant, who receives his pay 
in a certain proportion of the crop.’”’ The owner only can maintain action 
for trespass. The court cited a large number of State decisions upholding 
the general principle that “croppage contracts’’ were personal contracts, 

% Although such portion cannot be attached before delivery begins or after it is made. 

76 Cf. secs. 5, 9, and 10. 
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and did not give any “legal interest’”’ in the land, within the meaning of the 
statute. The cropper has no ‘‘estate”’ in the land or ownership in the crops, 
as one would have in a lease or in ownership. The court declared that 
‘“‘a forced construction should not be put on the contract, in order to bring 
it within the prohibition of the law.”’ 7” 

From the legal standpoint, this decision is probably sound. But its 
practical result would seem to be that the Japanese will continue to remain 
upon California’sland. There has been some agitation for further legislation 
which will prohibit Japanese even from making croppage contracts. But it 
is likely that any such legislation would be unconstitutional because of the 
equal protection clause of the fourteenth amendment. It was in order to 
give effect to this amendment that Congress passed Section 1977 of the 
Revised Statutes which declared, ‘‘ All persons within the jurisdiction of the 
United States shall have the same right in every State and Territory to 
make and enforce contracts, to sue, be parties, give evidence, and to the full 
and equal benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses and exactions of every kind, and to 


no other.” 

An alien, therefore, is authorized by the statutes of the United States, 
‘to make and enforce contracts.’’ Consequently, he can make and enforce 
croppage, labor, or personal employment contracts by which he may obtain 
the use of agricultural land. That such contracts are included within the 
meaning of this statute and of the Fourteenth Amendment is shown by the 
decision in In re Tiburcio Parrott, in which Justice Sawyer said: ‘‘ And con- 
tracts to labor, such as all others make, are contracts which they [aliens suchas 
Chinese] have a right ‘to make and enforce’, and the laws under which others’ 
rights are protected are the laws to which they are entitled to the ‘equal 
benefit’, ‘as is enjoyed by white citizens.’’’78 It is also shown by the decision 
of the United States Supreme Court in Truaz v. Raich, involving an Arizona 
constitutional amendment prohibiting the employment by any firm, of less 
than 80 per cent “qualified electors or native-born citizens.’’ Thus only 
two out of each ten employees could be aliens. This provision was declared 
unconstitutional, Justice Hughes saying, ‘“ Being lawfully an inhabitant 
of Arizona, the complainant [an alien] is entitled under the Fourteenth 
Amendment to the equal protection of the laws. . . . The discrimina- 
tion here involved is imposed upon the conduct of ordinary private enter- 
prise.’”’ The state police power did not extend to such discriminations. 
It cannot ‘“‘deny to lawful inhabitants, because of their race or nationality, 


77279 Fed. 117, 119, 123, decided December 20, 1921. See also “The Status of a 
Cropper.” (Notes) 36 Harvard Law Review, 209, December, 1922. This case has been 
appealed to the U. S. Supreme Court, along with Porterfield v. Webb. In the case of In re 
Yano, a petition for rehearing was denied. 

781 Fed. 481, 509. Cf. Coppage v. Kansas, 236 U.S. 1, 14. 
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the ordinary means of earning a livelihood. . . . It is no answer to 
say, as it is argued, that the act proceeds upon the assumption that ‘the 
employment of aliens unless restrained was a peril to the public welfare.’ 
The discrimination against aliens in the wide range of employments to which 
the act relates is made an end in itself and thus the authority to deny to 
aliens, upon the mere fact of their alienage, the right to obtain support in 
the ordinary fields of labor is necessarily involved. . . . The authority 
to control immigration—to admit or exclude aliens—is vested solely in the 
Federal Government. . . . The assertion of an authority to deny to 
aliens the opportunity of earning a livelihood when lawfully admitted to the 
State would be tantamount to the assertion of the right to deny them en- 
trance and abode, for in ordinary cases they cannot live where they cannot 
work.”’ 

Neither could the State of Arizona declare that it had not totally denied 
aliens the opportunity to work. For “if the State is at liberty to treat the 
employment of aliens as in itself a peril requiring restraint, regardless of 
kind or class of work,’ it can prohibit absolutely such employment. ‘The 
restriction now sought to be sustained is such as to suggest no limit to the 
State’s power of excluding aliens from employment. . . . The discrim- 
ination is against aliens as such in competition with citizens in the described 
range of enterprises and in our opinion it clearly falls under the condemnation 
of the fundamental law.’ 7° 

From these different decisions, the following summary may be made: 
A State may legally prohibit aliens ineligible to citizenship from owning real 
property or leasing it for agricultural purposes, since such a power in their 
hands might conceivably endanger the State; but a State cannot, because 
of the fourteenth amendment, prohibit aliens from making croppage con- 
tracts, which do not give them any control over the land, but under which 
they may continue to till agricultural land; nor can a State prohibit Japanese 
guardianships whereby land may be acquired by Japanese minors born in 
the United States.*° 


OTHER ANTI-JAPANESE LEGISLATION 


At least three other kinds of laws have been aimed at the Japanese on the 
Pacific Coast. The first has been the alien poll tax which was adopted by 
the people of California in the election of 1920. Although the tax applied 
to all aliens, it was aimed at the Japanese. The California Supreme Court, 
however, made short shift of it, declaring it unconstitutional on the ground 


79939 U. S., 33, 39, 41, 43. 

*° Before the passage of the 1920 land law in California, State political leaders admitted 
that the State had no power to prevent the use of land by Japanese. See Governor Stephen’s 
letter to Secretary Colby, California and the Oriental, Report of the State Board of Control, 
p. 13; also Chester H. Rowell, “California and the Japanese Problem,” New Republic, 
September 15, 1921. 
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that it violated Article I of the treaty of Japan of 1911, providing for equal 
taxation, and also that it violated the fourteenth amendment of the Constitu- 
tion of the United States.** Secondly, the State legislature has passed a law 
regulating foreign-language schools. These are schools maintained by 
Japanese in which Japanese children are taught the Japanese language, 
before or after regular school hours. They have been accused of fostering 
anti-Americanism and Emperor worship.® Although a demand was made 
for their abolition, the 1921 State legislature followed Hawaii’s example,® 
and enacted a regulatory law. It provided (1) that no person shall conduct 
such a school without a permit from the superintendent of public instruction; 
(2) that no such permit shall be granted unless the applicant ‘‘is possessed 
of the ideals of democracy, knowledge of American history and institutions, 
and knows how to read, write and speak the English language’’; (3) that 
each applicant must file an affadavit promising to make his pupils ‘‘ good and 
loyal American citizens’’; (4) that no private language school shall be con- 
ducted in the morning before school hours or during hours while the public 
schools are in session;and that no pupil shall attend a private language school 
for more than an hour a day; (5) that the superintendent of public instruction 
shall have full power to prescribe the course of study and text books in these 
schools and also the power of inspection. * 

This legislation is undoubtedly constitutional because it is based on the 
police power and the State’s control of its educational system. * 

Finally, some states have passed laws prohibiting aliens from fishing. 
Oregon and Washington prohibit aliens from engaging in nearly every kind 
of fishing.** Certain kinds of fishing are also prohibited to aliens in Alaska. 
An attempt was unsuccessfully made in the 1921 California legislature to bar 
Japanese fishermen from coastwise waters. It is a question whether they 
now have a right to fish or at least to operate vessels in American waters, 
under the laws of the United States. According to Revised Statutes 4377 
the master of a vessel engaged in coastwise trade or fishing, which requires 
a license, must swear that he is a citizen of the United States and that the 
vessel is wholly the property of citizens of the United States. Because of an 
oversight, the statute contains no penalty for violations of the law. But 
even if this is corrected, the law can still be easily evaded by the present 
practice of canneries of themselves owning fishing boats and permitting 
Japanese to use them. The constitutionality of State laws barring aliens 
from the privilege of fishing probably will be upheld by the Supreme Court, 

81 Bx parte Terui, 200 Pac. 954; Ex parte Kotta, 200 Pac. 957. 

& See V.S. McClatchy “Japanese in the Melting Pot,” Annals, cited, pp. 31-32. Hearings, 
cited, pp. 926 ff., 976. 

% Japan Review, December, 1920; Survey of Education in Hawaii, p. 112. 

* 1921 California Statutes, ch. 683. 

% Marshall v. Donovan, 10 Bush (Ky.), 681; Ward v. Flood, 48 Cal. 36; Berea College v. 
Kentucky, 211 U. S. 45; Freund, Police Power, secs., 266, 698. 

% California and the Oriental, pp. 94-96. 
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on the ground that fish is public property the use of which is reserved only 
to citizens.*” 

There is also a California statute which prohibits aliens from holding any 
public employment, except as teachers, etc.; ** but this affects but few 
Japanese. *® 


87 McCready v. Virginia, 94 U.S. 391; Patsone v. Pennsylvania, supra; Geer v. Connecticut, 
161 U. S. 519; Manchester v. Massachusetts, 139 U. S. 240; Ex parte Powell, 70 Fla. 363; 
People v. Setunsky, 161 Mich. 624. Cf. also Consanti v. Darwin, 102 Wash. 402. However, 
in In re Ah Chong, 5 Pacific Coast Law Journal 451, also 2 Fed. 733, 737, the federal court 
overthrew a California law of 1880, which prohibited aliens ‘‘incapable of becoming electors”’ 
from fishing in the waters of the State, on the ground that it violated the equal protection of 
the laws, guaranteed by the fourteenth amendment. 

881915 Cal. Stat., ch. 417. The constitutionality of such statutes has been upheld in 
Atkins v. Kansas, 197 U. 8. 207, and in Heim v. McCall, 239 U. 8. 175. There are a few 
occupations from which aliens may be excluded, involving an oath of allegiance, etc. See 
“The Legal Status of Aliens,’ Immigrants in America Review, March, 1915. 

8° It should be reiterated that a discussion of the wisdom of the policy pursued by the 
United States toward Japanese residents is beyond the scope of this article. But the writer 
does not wish any part of it to be construed as favoring such a policy. On the contrary, 
he believes that it intensifies the Japanese problem on the Pacific Coast, and that it injures 
the relations of the United States and Japan. See R. L. Buell, The Washington Conference, 
(1922), p. 302 ff. 
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THE MANDATORY SYSTEM 
By Mark Carter MILLs 
Assistant in Economics and Sociology in Indiana University 


During the progress of the world war there came to thoughtful men every- 
where the deepening conviction that fundamental among the causes of mod- 
ern warfare are the policies that lead to colonial rivalry and the imperialistic 
exploitation of undeveloped regions and backward peoples. 

All belligerent parties looked forward to the peace settlement as an oc- 
casion for the satisfaction of territorial ambitions and the settlement of war 
damage claims in terms of colonial acquisitions. To humanitarians in all 
nations the peace settlement seemed to offer a precarious but possible oc- 
casion for the settlement of colonial claims upon terms of justice and in the 
interest of the hitherto little regarded native peoples. The plans that were 
put forward during the war were as various as the individuals and the or- 
ganizations proposing them. They ranged all the way from clamorous and 
vindictive schemes for paying the whole cost of the war by colonial seizures 
to vague proposals of no annexations and the permanent neutralization of 
Africa. It might almost be said of the war-making statesmen on both sides 
that their plans varied with the rise and fall of the tides of war. In victory 
they were bellicose imperialists, in defeat they were despairing advocates of 
neutralization. 

As the war drew to a close the territorial and colonial problems stood out in 
clearer relief. It was seen that with the victory of the Allied and Associated 
Powers the principal territories to be disposed of were certain dependencies of 
the Turkish Empire and the African colonies and island possessions of 
Germany. It was dimly seen, too, that if the growing sentiment in favor of 
a league of nations were to crystallize in a tangible organization that this 
organization would in all probability be a party to the territorial settlements 
of the peace. The final outcome of this groping for a solution was the 
Mandatory System embodied in Article 22 of the Covenant of the League of 
Nations. 

The guiding principles that should govern in the settlement of territorial 
claims had been laid down by President Wilson in his famous Fourteen Points 
of January 8, 1918. Point Five of the Fourteen Points read, “A free, open- 
minded, and absolutely impartial adjustment of all colonial claims, based 
upon a strict observance of the principle that in determining all such ques- 
tions of sovereignty the interests of the populations concerned must have 
equal weight with the equitable claims of the government whose title is to be 


determined.”’ 
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These terms were general and did not touch the questions of the allocation 
of particular colonies nor the nature of the administrative machinery to be 
set up, but President Wilson did make a fundamental contribution in his in- 
sistence upon the rights of native populations. This emphasis was still more 
marked in his address of February 11, 1918. In discussing the principles 
that should be applied in the peace settlement he said, ‘‘Second, that peoples 
and provinces are not to be bartered about from sovereignty to sovereignty as 
if they were mere chattels and pawns in a game, even the great game, now 
forever discredited, of the balance of power; but that Third, every territorial 
settlement involved in this war must be made in the interest and for the 
benefit of the populations concerned, and not as a part of any mere adjust- 
ment or compromise of claims amongst rival states.” 

In the weeks preceding the Peace Conference various plans for the colonial 
settlement were prepared by the different Conference delegations but to 
General Jan C. Smuts, the South African premier, belongs the credit of 
proposing in connection with a plan for a league of nations the groundwork 
of a system of internationally supervised colonial administration that came 
almost immediately to be known as the mandatory plan. Undoubtedly the 
mandatory plan as a working scheme should be looked upon as the brain- 
child of General Smuts. However, before considering more fully the plan 
embodied in General Smuts’ “Practical Suggestion” of December 1918, it 
may be of interest to note in passing that in his book, ‘‘The Peace Negotia- 
tions, A Personal Narrative,” ex-Secretary of State Lansing gives the text of 
a memorandum prepared on September 21, 1918, giving his ideas at the time 
of a possible basis for peace and using in this connection the word ‘“‘manda- 
tory.”” This memorandum was not made public until the publication of Mr. 
Lansing’s book in 1921. A single point taken from among the twenty-nine 
points of Mr. Lansing’s memorandum will show the sense in which he used 
the term mandatory: 

Sixteenth, Constantinople to be erected into an international pro- 
tectorate surrounded by a land zone to allow for expansion of population. 
The form of government to be determined upon by an international 
commission or by one Government acting.as the mandatory of the 
Powers. The commission or mandatory to have the regulation and 
control of the navigation of the Dardanelles and Bosphorous as inter- 
national waterways. 


General Smuts’ scheme for a League of Nations gave first place to a plan 
for disposing of the territorial and colonial questions growing out of the war. 
In this plan the League was spoken of as the successor of the empires and 
was viewed as the trustee acting in the interest of the community of nations 
and holding the relation of a guardian to a ward in respect to the mandated 
territories under its control. His plan was not in any way opposed to the 
principles laid down by President Wilson but where the Wilson proposals 
were vague General Smuts’ plan was definite and clear in outline. How 
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similar the principles laid down in the “‘ Practical Suggestion” were to those 
which were finally incorporated in the League Covenant may be seen by 
comparing the recommendations quoted below with Article 22 of the 
Covenant: 


(5) That it shall be lawful for the League of Nations to delegate its 
authority, control or administration in respect of any people or territory 
to some other state whom it may appoint as its agent or mandatary, but 
that wherever possible the agent or mandatary so appointed shall be 
nominated or approved by the autonomous people or territory. 


(6) That the degree of authority, control or administration exe nied 
by the mandatary state shall in each case be laid down by the League in 
a special act or charter, which shall reserve to it complete power to 
ultimate control and supervision, as well as the right of appeal to it from 
the territory or people affected against any gross breach of the mandate 
by the mandatary state. ; 

(7) That the mandatary state shall in each case be bound to maintain 
the policy of the open door, or equal economic opportunity for all, and 
shall form no military forces beyond the standard laid down by the 
League for purposes of internal police. 


General Smuts placed much emphasis upon the idea that the League was 
to be considered the heir of the old empires and this idea was incorporated in 
President Wilson’s later discussions of this phase of the League’s activities. 
General Smuts in turn made much use of the President’s phrase, ‘‘the self 
determination of peoples.”” The general principles of the mandatory plan 
as laid down by General Smuts would seem to have been evolved from two 
sources; first, from the colonial system of the British Empire as General 
Smuts knew it, and second, from his special knowledge of the needs of back- 
ward peoples and colonial dependencies. 

Of the particular terms, mandate and mandatory, the origin is not entirely 
clear. It has been suggested by Major W. Ormsby Gore, British member of 
the Permanent Mandates Commission, that the term mandate was derived 
originally from Roman law. In support of this he quotes a precept of 
Justinian to the effect that, “‘He who discharges a mandate may not exceed 
its limitations.””’ Major Gore also cites the fact that the common law of the 
Union of South Africa is the Roman-Dutch law which was the uncodified law 
of Holland of a century ago and which became the law of the Dutch settle- 
ments in Africa.' 

Whether or not the mandatory plan develops to be essentially different in 
practice from the protectorates which the world already knows, General 
Smuts deserves the credit of having introduced a new term into the common 
vocabulary of political science. In regard to the spelling of the term 
mandatory or mandatary it may be said that the spelling used in the Cove- 
nant and in subsequent League publications is mandatory but the spelling 


1 W. Ormsby Gore, Chapter by, in ‘“‘ The League of Nations Starts’”’ (London, 1920) p. 106. 
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found in the writings of General Smuts is mandatary and the latter spelling 
seems to be generally favored by legal purists.* 

The mandatory plan was incorporated by President Wilson into the 
American draft of the League of Nations Covenant and after various changes 
had been made, became part of the draft of the League of Nations Commis- 
sion of the Peace Conference. Article 22 seems to have been adopted with 
comparatively little discussion. The plan had already been approved by a 
resolution of the Council of Three and the neutral powers seem to have shown 
little interest in it when they were invited to give their suggestions regarding 
the Covenant. The Swiss Commentary gives only the briefest outline of 
Article 22 and makes almost no comment. The article was adopted in final 
form on March 24, 1919. 

It was one of the anomalies of the development and establishment of the 
League that while the League under the mandatory plan was given the re- 
sponsible supervision of the mandated territories, it was given no authority 
to distribute the territories among the Powers. This authority was retained 
by the Supreme Council. The Council of Three, Clemenceau, President 
Wilson, and Lloyd George, issued on May 7, 1919 an official communiqué in 
which the former German colonies were distributed as follows: Togoland and 
Kamerun, France and Great Britain to make a joint recommendation to the 
League of Nations as to their future; German East Africa, the mandate to 
be held by Great Britain; German South-West Africa, the mandate to be held 
by the Union of South Africa; German Samoan Islands, the mandate to be 
held by New Zealand. The other German Pacific possessions south of the 
equator, excluding the German Samoan Islands and Nauru, were assigned to 
Australia. Nauru (Pleasant Island) was allocated for administration to the 
British Empire and the mandate for the German Pacific Islands north of the 
equator was given to Japan. 

It will be noted that the colonies here dealt with were the former German 
colonies and that the list did not include those parts of the Turkish Empire 
which in accordance with Article 22 were to be classed as mandated terri- 
tories of the first or ‘“‘A’’ type. Of the German colonies allocated at this 
time two, Togoland and Kamerun, are of the second or ‘‘B” type. All the 
rest belong to the third or “‘C”’ type. The circumstances that conditioned 
the assumption of authority in the Turkish dependencies were infinitely more 
complicated than in the former German colonies of the “B” and ‘‘C” types. 
Eventually, however, three of the four important “A” type mandates were 
assigned, Great Britain becoming mandatory for Mesopotamia and Palestine 
and France assuming supervision of Syria. The fourth dependency, Ar- 
menia, which was in many respects the most needy, the most difficult of 
administration and the least promising from the standpoint of natural 
resources, was offered to the United States. However, the American 

* T. Baty, “‘Protectorates and Mandates,” British Yearbook of International Law, 1921- 
22, p. 116. 
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Congress was unwilling that the United States should accept this man- 
date and Armenia was left for the time outside the working of the manda- 
tory system. 

Criticism of the mandatory plan both during and since the Peace Confer- 
ence may be classed under three heads: first, there was, and is, criticism of the 
plan from an abstract point of view as an unwarranted novelty in interna- 
tional relations; secondly, there are objections to the plan that are practical 
and highly realistic in their nature and finally, there are objections not to the 
whole conception but to certain phases of the mandatory plan as found in the 
League Covenant and to particular features of the plan of administration. 

Among the criticisms of the mandatory plan as an untried innovation in 
political organization, the criticisms of ex-Secretary of State Lansing have 
probably been given widest currency. In his ‘‘ Peace Negotiations’’* he 
gives a number of the questions which he tried without avail to bring to the 
serious attention of President Wilson. The latter he says dismissed them as 
“‘mere technicalities.”” The following selected from those given by Mr. 
Lansing in his book may be taken as typical of the objections of this type: 

Where does the sovereignty over these territories reside? 

Do those who have seized the sovereignty transfer it or does Germany 
transfer it to the League of Nations? If so, how? 

Does the League assume possession of the sovereignty on its renuncia- 
tion by Germany? If so, how? 


Mr. Lansing is also among those who have offered very definite criticisms 
of the second type, in that he criticizes the mandatory plan as a practical or in 
any way satisfactory solution for the colonial problems growing out of the 
war. In this connection it is charged by Mr. Lansing and by others that the 
mandatory plan has been made, doubtless unwittingly on the part of General 
Smuts and President Wilson, the cloak for further imperialistic expansion. 
More definitely, it is charged that under cover of the mandatory system and 
through the agency of the League of Nations, England and France were 
given all essential rights to the former German colonies but, since the colonies 
were allocated as mandated territories under the League, they were not 
credited to Germany as items on the bill of indemnity. Consequently, it is 
argued that, since England and France received the colonies indirectly 
through the League for administration and development and at the same 
time were not compelled to count them as an offset on the indemnity, they 
favored the mandatory plan and it was adopted without prolonged discus- 
sion. In the same connection it is suggested that this plan of disposing of 
the German and Turkish territories was highly agreeable to the original 
intente Allies because it enabled them to say with truth that they had 
received no direct territorial compensation as a result of the war, and in this 
way they were able to silence Italy or any of the later accessions to the group 


§ Lansing, Peace Negotiations, p. 151 ff. 
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of Allied and Associated Powers who might have been unpleasantly insistent 
upon proportional territorial gains.‘ 

By others who are skeptical of the value of the mandatory plan it is as- 
serted that the importance of the plan in relation to Africa has been vastly 
overestimated and that any plan which concerns only 700,000 square miles 
out of the 11,500,000 square miles which make the total area of the continent 
can in no sense be said to offer a solution for the whole African problem, 
more particularly as no provision is made in the Covenant of the League of 
Nations for extending the principle of League control outside of the present 
mandated territories.’ In addition, it is pointed out that in Africa the man- 
dated areas were assigned to powers already having African colonies and that 
the mandated territories in Africa are of the ““B” and “‘C” types in which 
the administration is not far different from the ordinary colonial administra- 
tion in which the wishes of the governed are not a first consideration. 

Of objections to particular features of the mandatory plan the greatest 
amount of objection has been leveled at the ambiguity of the whole of 
Article 22 and in particular at the fifth paragraph of the article which defines 
and limits the administration of the ‘‘B” mandates. The fifth paragraph 
of Article 22 is as follows: 

Other peoples, especially those of Central Africa, are at such a stage 
that the Mandatory must be responsible for the administration of the 
territory under conditions which will guarantee freedom of conscience 
and religion, subject only to the maintenance of public order and 
morals, the prohibition of abuses such as the slave trade, the arms traffic 
and the liquor traffic, and the prevention of the establishment of forti- 
fications or military and naval bases and of military training of the 
natives for other than police purposes and the defense of territory, and 
will also secure equal opportunities for the trade and commerce of other 
Members of the League. 


It is contended that the distinction between the “B” and “‘C” types of 
mandates is not clearly drawn and that in practice there will be no distinc- 
tion. It is also asserted that particularly ambiguous is that part of the 
paragraph just quoted which deals with the prevention of abuses and the 
military training of the natives. What, it is askéd, is meant by the phrase 
“and the defense of territory . . . ?” Does it mean only the defense 
of the mandated territory or does it mean the defense of any part of the 
territory of the protecting state? At first thought it would seem that the 
reasonable and obvious interpretation of the phrase would be that the man- 
dated territory alone was meant but the omission of the before territory 
leaves the question in doubt. 

* Herbert Adams Gibbons, “‘ Defects of the System of Mandates,’’ Annals of the American 
Academy, July 1921, pp. 84-90. 

5E. D. Morel, The Black Man’s Burden, p. 225. 


® Herbert Adams Gibbons, ‘“‘ Defects of the System of Mandates,’”’ Annals of the American 
Academy, July 1921, pp. 84-90. 
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Recent publication of fragmentary reports of the debates that developed 
in the meetings of the “Big Four” and in the Council of Ten, indicate that 
no question relating to the League plan was more discussed than the question 
of the right of European nations to raise and train armies of native troops in 
the mandated territories under their control. The French were especially 
insistent that this right be specifically granted while the English and Ameri- 
can representatives stood for the wording as it ultimately appeared in the 
final draft of the Covenant and which they contended was sufficiently specific 
for all legitimate purposes. Although defeated in this attempt to change 
the wording of the Covenant in this respect, the French interpretation of the 
phrase was made clear in the draft for the French mandates for Togoland and 
Kamerun in which the following statement was made: 

It is understood, however, that the troops thus raised (in French 
Togoland and the Cameroons) may, in the event of a general war, be 
utilized to repulse an attack, or for the defense of territory outside that 
over which the mandate is administered.’ 


These draft mandates were not approved immediately upon their receipt 
by the League so that a final and official settlement of the question has not 
yet been reached. Quite apart from the technical wording of the League 
Covenant it is clear that one phase of the German menace that most alarmed 
France was the fear of great savage armies invading Europe from the German 
colonies in Africa, and in making peace France did not propose to surrender, 
through the observance of constitutional niceties, the right to call to her aid 
in times of need in the future this same threatening host. Obviously it is 
the spirit of the administrating Power rather than the letter of the law that 
will prevail in cases of this kind and the matter is one that will be extremely 
hard for the League of Nations to regulate. 

The provisions relating to the ‘‘C”’ mandates also provoked a misunder- 
standing which for a time threatened to delay the operation of the manda- 
tory system. This misunderstanding grew out of the uncertainty of the im- 
plied intent of the sentence which ends, ‘‘can be best administered under 
the laws of the Mandatory as integral portions of its territory, subject to the 
safeguards above mentioned in the interest of the indigenous population.” 

The Japanese contention in this connection was that the expression ‘‘in the 
interests of the indigenous population” was ambiguous and that indigenous 
might be used in a descriptive sense or it might be used in a discriminatory 
sense and they urged the addition of clauses giving the expression a non- 
discriminatory interpretation and specifically providing for equal opportuni- 
ties in trade and commerce, in other words, the ‘‘open door.’’® 

It is too soon to appraise in any adequate fashion the working of the man- 


7 Ray Stannard Baker, “Savages in Modern War,’’ New York Times, February 12, 1922. 

8 Declaration by Japanese Government read by Viscount Ishii at meeting of the Council 
of the League, December 17, 1920, League of Nations Official Journal, January and Febru- 
ary, 1921. 
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datory plan. Although the territories involved had been allocated by the 
Powers before the Treaty of Versailles had been finished, there were many de- 
lays in putting the plan into operation. In the case of the ‘‘A” mandates 
the territories taken from Turkey were filled with internal disorder and there 
were many questions of conflicting boundary lines, conflicting religions and 
conflicting claims to economic concessions. In Palestine the British have 
faced a particularly difficult situation. While promising to allow the Zionist 
movement to carry on its work unimpeded, they are also bound to protect 
the existing non-Jewish communities. It has been necessary to proclaim 
three official languages in Palestine, English, Hebrew and Arabic, and to 
provide by law that the special holidays of the different communities are to be 
recognized as valid. The civil government in Palestine has since July 1920, 
been administered under the supervision of Sir Herbert Samuel, holding the 
title of British High Commissioner.? 

In Mesopotamia the situation is quite different and, since the election of 
Emir Feisal as king of Iraq (Irak), the British High Commissioner is nomi- 
nally the advisor of the king. In Mesopotamia the distinctive feature has 
been the existence of economic concessions, particularly oil concessions. In 
respect to these the American government, although not a signatory to the 
League Covenant, claimed, as one of the Allied and Associated Powers, the 
right of being consulted and the correspondence of the British and American 
governments on this subject makes a long story in itself. The effect of this 
controversy, as in the case of the American consideration of the ‘‘B” man- 
dates, has been to delay greatly the action of the League in regard to the 
mandated territories. The League officials, admitting the right of the 
United States to be consulted in regard to the disposal of the former Turkish 
and German colonies, were forced to postpone action on the mandates for 
some months, in the meantime urging the Powers to compose their differences. 

In the case of Syria, the French have had to contend with conflicting 
boundary claims and with some of the other problems that have confronted 
the British in Palestine. Armenia, most distraught and least attractive of 
the mandated territories, it was expected at the time of the Peace Conference, 
would be put under the supervision of the United States. President Wilson 
assumed an attitude of willingness to have the government of the United 
States undertake the mandate for Armenia, but, as has been mentioned 
above, the American Congress decided otherwise. The result has been that 
Armenia has been deprived of the benefit of a system of administration that 
would seem to have been peculiarly fitted for her case. Without debating 
the question of American participation in European affairs it may be re- 
marked that, if the United States has desired and claimed no territorial ac- 
quisitions as a result of her participation in the war, she has also been equally 
conscientious in avoiding burdensome administrative responsibility. 

®Norman Bentwich, ‘‘Mandated Territories: Palestine and Mesopotamia,” British 
Yearbook of International Law, 1921-1922. 
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The greatest uncertainty exists as to how the administration of the ‘‘B” 
mandates will work out. It remains to be seen, for example, how much dif- 
ference the British will make in practice between the ‘“B” and “C”’ terri- 
tories. France has in Africa only territories of the “‘B” type and it is in the 
administration of these equatorial colonies that French administration is 
being most closely watched. Will the French, under the excuse of preparing 
for local defense, introduce military training to such an extent that it will 
make possible the raising of huge black armies available for use elsewhere? 
As evidence of the humane and democratic nature of French administration, 
a decree of April 13, 1921, has been submitted. It is described as follows: 

This decree concerned itself with the organization of justice in 
Cameroon. Its main novelty consisted in its provisions for the trying 
of all accused natives—not French citizens—in their own districts, and 
before tribunals of their own race, presided over by the head official of 
each district. In this way the natives are to be spared the long absences 
from their native villages formerly necessitated by a journey to the 
chief city, often situated at a considerable distance. The rights of the 
accused natives are to be guaranteed in various ways and all local cus- 
toms respected. The various races are to be differentiated and treated 
accordingly.” 


Except for the controversy, now apparently settled to the satisfaction of 
both parties, between the United States and Japan over the question of the 
control of cables on the island of Yap, the “‘C’”’ mandates have provoked 
little discussion. This is natural, as the territories themselves do not offer 
such difficult problems as do most of the other territories and they are to be 
administered as integral portions of the territory of the protecting nations. 
These Powers that have undertaken the mandates are already colonial 
Powers with well defined colonial aims and policies. One slight change in 
the allotment of the colonies has been made, in that German East Africa, 
which, in the original allocation, was given to Great Britain, has since been 
divided between Great Britain and Belgium. 

The concluding paragraph of Article 22 is as follows: 

A permanent Commission shall be constituted to receive and examine 
the annual reports of the Mandatories, and to advise the Council on all 
matters relating to the observance of the mandates. 


In accordance with this authorization the Council of the League, on 
November 29, 1920, approved a Constitution of the Permanent Mandates 
Commission. The membership of the Commission was dealt with in three 
paragraphs as follows: 

a. The Permanent Mandates Commission provided for in Paragraph 
9 of Article 22 of the Covenant, shall consist of nine Members. The 
tn hd of the Commission shall be nationals of non-Mandatory 
owers. 


10 New York Times, Current History, October, 1921. 
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All the Members of the Commission shall be appointed by the Council 
and selected for their personal merits and competence. They shall not 
hold any office which puts them in a position of direct dependence on 
their Governments while members of the Commission. 

The International Labour Organization shall have the privilege of 
appointing to the Permanent Commission an expert chosen by itself. 
This expert shall have the right of attending in an advisory capacity all 
meetings of the Permanent Commission at which questions relating to 
labour are discussed. 


It was further provided that the Commission should receive the annual 
reports of the mandatory powers and after considering these should forward 
them with the observations of the Commission to the Council by whom the 
reports should be published. It was provided that the Commission should 
meet at Geneva and that the members should receive their traveling expenses 
and an allowance of 100 gold frances per day during their meetings. How- 
ever, a later amendment reduced the allowance to the members of the Com- 
mission to 70 gold franes per day and traveling expenses. The expenses of 
the Commission are to be paid by the League of Nations. 

At a meeting of the Council of the League on February 22, 1921, it was 
decided that the following persons should be invited to become members of 
the Permanent Mandates Commission: 


Mme. Anna Bugge-Wicksell....................... Sweden 


All of these accepted the appointments tendered them except Mr. Forbes, 
who declined the appointment in a letter of March 31, 1921, in which he 
gave as his reason the fact that he had been appointed by the government of 
the United States to accompany General Leonard Wood on a mission to the 
Philippines. No action was taken at the time to fill the place on the Com- 
mission left vacant by the inability of Mr. Forbes to serve as a member. 
This left the Commission, like the Council of the League, with a membership 
of eight, there being apparent an inclination to await the final decision of the 
government of the United States in regard to becoming a member of the 
League. 

The first meeting of the Permanent Mandates Commission was held at 
Geneva early in October, 1921. The report submitted on October 10, 1921, 


4 League of Nations Official Journal, September, 1921. 
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on behalf of the Commission by its chairman, the Marquis Theodoli, Italian 
member of the Commission, showed that three principal questions had been 
considered by the Commission at its first meeting. First of all, the Commis- 
sion drafted rules of procedure to guide it in its further deliberations; sec- 
ondly, it considered current reports from the mandatory powers; and, finally, 
it prepared questionnaires to be submitted to the powers holding mandates 
of the and types for use in making their annual reports to the Com- 
mission." Owing to the delay that had occurred in putting the mandatory 
system into operation, no regular annual reports were considered at this meet- 
ing of the Commission, but partial reports were submitted on behalf of French 
Kamerun, French Togoland, British Tanganyika, Belgian East Africa, 
South West Africa, Mesopotamia and Palestine. 

The questionnaires prepared to aid the Powers in making their annual re- 
ports were comprehensive and searching in the questions asked. Those pre- 
pared for the ‘‘B” and ‘“‘C” mandates were similar in character, the same 
subjects being considered in each. The heads under which questions were 
asked were as follows: 1. Slavery; 2. Labor; 3. Arms Traffic; 4. Trade and 
Manufacture of Alcohol and Drugs; 5. Liberty of Conscience; 6. Military 
Clauses; 7. Economic Equality; 8. Education; 9. Public Health; 10. System 
of Land Tenure; 11. Moral, Social and Material Well Being; 12. Public 
Finances; 13. Demographic Statistics. 

The success or failure of the mandatory system as a means of securing just 
and humane administration of undeveloped regions peopled by backward 
races or of securing the protection of more advanced peoples yet dependent 
would seem to depend largely upon two factors; first, upon the sincerity and 
honesty of purpose with which the Powers accept the responsibilities of 
guardianship and, secondly, upon the extent to which an intelligent world 
public opinion is allowed to focus upon the administration of the mandated 
areas. It is evident that the proponents of the mandatory plan placed 
great reliance upon the efficacy of publicity as a corrective for the ever 
threatening evils and abuses incident to colonial administration. Especially 
would this seem to be the view taken by British publicists. The Official 
Journal of the League of Nations contains numerous letters and memorials 
devoted to criticism and suggestions relating to the mandatory system and 
coming from such organizations as the “‘ Native Races and the Liquor Traffic 
United Committee,” the “ Anti-Slavery and Aborigines Protective Society” 
and from the active, opinion-forming ‘League of Nations Union.” It 
would seem to be not without significance that Major W. Ormsby Gore, 
M. P., British representative on the Permanent Mandates Commission, has 
been a prominent member of the latter organization. 

That the belief in the value of publicity as a preventive of colonial mal- 
administration is not confined to the British alone is shown by the action 
taken at the first meeting of the Assembly of the League of Nations held 


2 League of Nations Official Journal, December, 1921. 
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November 15 to December 18, 1920. At that time the Council was experi- 
encing difficulty in inducing the Powers to submit their draft mandates and 
those that were submitted were accompanied by requests for secrecy. At 
the thirtieth plenary meeting of the assembly the then somewhat unsatis- 
factory situation regarding the mandates was discussed very frankly. In 
urging greater openness and publicity Lord Robert Cecil said, among other 
things: 

You must go boldly and with faith to the peoples of the world; you 
must take them into your confidence. You must be ready to run some 
risks. You must frankly publish not only what you have done, but 
what you are doing, not only the achieved result but the reasons which 
are leading you toward that result. Without that’ you will not secure 
their support, you cannot hope to achieve the vast ends which we have in 
view. 


The nineteenth session of the Council of the League which was held in 
London from July 17 to 24, 1922 was convened primarily to consider 
the mandate for Palestine and to pass upon certain proposed modifications 
in the terms of the ‘“B” mandates. These modifications related to the 
freedom of conscience and morals in the mandated territories and had been 
developed in the negotiations between the British Government and the 
Government of the United States. In view of the misunderstanding re- 
garding the original text of Article 8 of the ““B”’ mandates, Great Britain 
suggested that the corresponding section from the American-Japanese 
treaty concerning Yap" be substituted in a slightly modified form and this 
was done. Certain other minor textual modifications were approved in 
order to bring the ‘‘B”’ mandates into conformity with the ‘‘C” mandates 
which were approved in 1920. The “‘B” mandates were then approved 
subject to such textual changes as might be recommended by the drafting 
committee. 

The problems connected with the mandates for Palestine and Syria were 
not so easily solved, as they involved the whole question of the Zionist 
Movement and a consideration of the national, racial and religious interests 
found in the territories. Great Britain was anxious to secure the approval 
of the mandate for Palestine but agreed with France that it was desirable 
that the French mandate for Syria should also be approved in order that the 
two governments of Syria and Palestine might go into operation at the same 
time. Italy, however, holding the view that the terms of the mandates were 
involved in the Treaty of Sevres, was unwilling to agree to the mandates 
until an agreement was reached with France on the subject. After pro- 
longed discussion a partial agreement was announced at the last meeting of 


18 The First Assembly of the League of Nations, World Peace Foundation, February, 1921, 
p. 185. 

4 This treaty is printed in the SupPpLEMENT to this Journat for April, 1922, Vol. 16, No. 2, 
p. 94, 


62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the session and the Council approved the mandates for Palestine and Syria 
and agreed that they should enter into force automatically and at the same 
time as soon as France and Italy reached an agreement on certain points in 
connection with the mandate for Syria. The British mandate govern- 
ment in Palestine went into operation September 11, 1922. 

The twentieth meeting of the Council, held early in September, 1922 at 
the same time as the third session of the Assembly, was occupied on several 
occasions with mandate questions. It considered the report of the Perma- 
nent Mandates Commission and decided to transmit to the mandatory 
powers certain requests for supplementary information desired by the Com- 
mission.'® 

The action of the Third Assembly in regard to the mandates is summarized 
in the introductory paragraphs of a resolution adopted by the Assembly on 
September 20, 1922: 

The Assembly wishes to express its keen satisfaction that the terms 
of the mandates which had not been promulgated in 1921 have now been 
defined; that reports on the administration of mandated territories 
have been presented to the Permanent Mandates Commission and ex- 
amined in the presence of duly accredited representatives of the manda- 
tory Powers; and that the mandates system has hereby been brought 
fully into force. 

The Assembly wishes, in particular, to express its deep gratitude to 
the Permanent Mandates Commission for the great care and impar- 
tiality which it has devoted to the accomplishment of its important and 
delicate task.” 


The Assembly also considered the right of petition of inhabitants of man- 
dated areas and expressed the opinion that such petitions should come to the 
Permanent Mandates Commission through the local administration and the 
mandatory power. 

16 League of Nations Official Journal, August, 1922. 


16 Monthly Summary of the League of Nations, Vol. 2, No. 9, p. 203. 
17 League of Nations Official Journal, Special Supplement, October, 1922. 
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THE NEUTRALIZATION OF THE AALAND ISLANDS 


By CHARLES NoBLE GREGORY 
Of the Board of Editors 


In the April number of this Journat for 1921,! Prof. Philip Marshall 
Brown discussed in a most interesting way “The Aaland Islands Question’’. 

He dealt with the claim of the islanders to determine by a plebiscite 
whether they should remain incorporated with the Republic of Finland or 
be transferred to the Kingdom of Sweden, a transfer apparently desired by 
almost their entire number, and with the advisory report of the Committee 
of Jurists thereon. This was, however, a mere step in extended transactions. 
Now they have been carried through, and not only the issue decided, but a 
precedent established as to the right of the Council of the League of Nations 
to intervene for the settlement of international disputes. Moreover, the 
practice and procedure which may be adopted therefor have been indicated. 
A review of the whole accomplishment and of the new methods employed 
seems, therefore, appropriate. 

Though the matter had been agitated for some time, it was laid before the 


Council by the following brief and simple note: 
Foreicn Orrice, 8. W. 1, 
19th June 1920. 
Dear Sirk Ertc DRUMMOND: 

I desire in exercise of the friendly right conferred by Article II of the Covenant of the 
League of Nations, to bring to the attention of the Council of the League the case of the 
Aaland Islands, as a matter affecting international relations, which unfortunately 
threatens to disturb the good understanding between nations upon which peace depends. 

I do not take this step without having informed the two Governments, Sweden and 
Finland, of my intention to do so. 

I am, 
Yours Faithfully, 
(Signed) Curzon or KEDLESTON. 


Thereupon the Council was convened in London from July 9 to 12, 1920, 
with Mr. Balfour presiding. It heard statements by representatives of 
Sweden and Finland, and of the island population. Finland claimed that 
the question was purely domestic and, therefore, not within the jurisdiction 
of the Council. This presenting a purely legal question for solution, Mr. 
Balfour read a summary of the proceedings and submitted a resolution 
which, with the assent of the opposing parties, was unanimously adopted: 


That a commission of three international jurists shall be appointed 
to give to the Council, on the following question, an advisory opinion 
with the least possible delay: 

1Vol. 15, p. 268. 
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. Does the Swedish case as presented to the Council, on the question 
of the Aaland Islands, arise out of a matter which, by international 
law, is solely within the jurisdiction of Finland, within the meaning 
of paragraph 8 of Article 15 of the Covenant? 

2. What is the present state of the international obligations regarding 

the demilitarization of the Aaland Islands? 


The Council authorized its acting president (apparently Mr. Balfour), 
to nominate and appoint the members of such committee of jurists. 

Prof. F. Larnaude, Dean of the Faculty of Law of Paris, Prof. A. Struycken, 
Councillor of State of the Netherlands, and Prof. Max Hiiber, legal adviser 
of the Swiss Political Department, were appointed to constitute such 
commission. 


REPORT OF THE COMMISSION OF JURISTS 


The jurists, after hearing the parties interested, held that the dispute did 
not depend exclusively upon the territorial sovereignty of a state, that it 
arose from the de facto situation caused by the political transformation of 
the islands, whose inhabitants invoked the principle of self-determination, 
and from military events when Finland separated from Russia but was not 
yet definitely constituted a state; that, therefore, the question was not one 
left by international law to the domestic jurisdiction of Finland. The 
Council was, therefore, competent, under the Covenant of the League, to 
make any recommendations it deemed just and proper in the case. 

The jurists further held ‘“‘The provisions of the convention of the Treaty 
of Peace of 30th March 1856, concerning the demilitarization of the Aaland 
Islands are still in force”’; that these provisions were ‘‘laid down in European 
interests” and “constituted” a special “international status”’ for these 
islands; and that till they were replaced, every interested state could insist 
on compliance and the state in possession must conform to the obligations 
they imposed. 
OF RAPPORTEURS 


THE COMMISSION 


The Council, having received and studied the advisory report of the Com- 
mission of Jurists, on September 20, 1920, in accord therewith, declared itself 
competent to recommend a solution of the matter. 

The legal questions being thus solved, there remained the political ques- 
tions. To aid in dealing with these, the Council appointed a commission 
of three rapporteurs to examine the matter and report such solution as it 
could recommend to aid the maintenance of peace in that part of the world. 
The members were Baron Beyens, former Minister of Foreign Affairs of 
Belgium; M. Felix Calonder, former President of the Swiss Federation; and 
Mr. Abraham Elkus, former Ambassador of the United States at Con- 
stantinople. Mr. Elkus’ health interfered with his attendance during a 
part of the time, and his secretary, Mr. O. L. Milmore, lately Secretary of 
Embassy in the Department of State at Washington, attended for him. 
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The commission heard at length representatives of the nations involved 
and of the people of the archipelago. They further proceeded to Finland, 
to Sweden, and to the Aaland Islands themselves, and personally investigated, 
by such means as seemed most available, the historical, political, legal, 
ethnological, economic, commercial, geographic, sentimental, strategic, and 
other facts having a bearing on the matter in dispute. Finally, they filed 
with the Council a report, apparently undated, but marked on the cover 
“Geneve le 16 avril 1921.” This report of the Commission of Rapporteurs 
covers thirty-seven large printed folio pages, and the annexes fourteen more 
pages. It is conciliatory and, perhaps on that account, somewhat diffuse 
and discursive, but instructive and, in the main, convincing. 

Some of the facts which appear, from the hearings and the report, may 
be profitably summarized. Moreover, since the Council of the League was 
consciously making an important series of precedents as to its intervention 
and procedure in the adjustment of international disputes, the practice 
adopted by that imposing body for extending and confirming its own powers 
is observed as significant. It may prove disquieting, to the few profane 
persons who still doubt its omniscience, justice and disinterestedness. 


PHYSICAL FEATURES OF THE ARCHIPELAGO 


The Aaland archipelago extends from near the coast of Finland something 
more than half way across the mouth of the Gulf of Bothnia as it opens to the 
Baltic Sea. If affords an important naval base from which, therefore, con- 
trol of that great gulf, nearly four hundred miles in length, could well be 
achieved. Moreover, it is convenient, for such purposes, to the Swedish 
coast and particularly menacing to Stockholm, the Swedish capital. As it 
also adjoins the mouth of the Gulf of Finland, in hostile possession it would 
menace Helsingsfors, the Finnish, and Petrograd, the Russian capital city as 
well. It has been pointed out that a fast torpedo boat stationed at Bomar- 
sund in the islands could reach Stockholm in three or four hours, and a 
“grosse Bertha’”’ could shell that beautiful city from the shores of the archi- 
pelago. 

The waters are shallow and passages difficult, which separated the islands 
from the Finnish mainland, but there is a deep-water passage and the open 
sea between them and Sweden. As a consequence, the latter passage very 
seldom freezes over. In the past hundred years it has frozen but nine 
times. On the other hand, in winter the ice habitually connects the islands 
with the Finnish mainland so that an extensive traffic is carried on by 
sledges, which largely replace water-borne craft at that season. 

The archipelago consists of one main island called ‘‘fasta Aaland’’, with a 
population of some 16,000 souls, and about 300 much smaller islands with a 
population variously stated as from six to nine thousand. There are no 
railroads in the islands, but roads are well kept. Woodlands of hardwood 
and pine alternate with tilled fields, where wheat, barley, oats, rye and 
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potatoes are grown. Cattle are numerous and meat and dairy produce are 
exported. 

The islanders are bold and competent sailors and navigators, and conduct 
extensive sea fisheries. They are, moreover, ship-builders on a consider- 
able scale, and own and operate numerous vessels, especially sailing ships, 
which trade the world over. Let me add that smuggling, made easy by the 
geographic situation, is constant, especially in alcoholic liquors, which are 
forbidden in Finland. 

The population is about 97 per cent Swedish in blood, language, culture 
and national feeling. The dwellings are spacious and comfortable. The 
climate is softened by the southern sea breezes and is less rigorous than the 
mainland. There are no extremes of wealth or of poverty in these happy 
islands, and labor unrest is unknown. 

Into this maritime paradise there dropped from the lips of a distinguished 
scholar and statesman a pregnant phrase as to the right of free self-deter- 
mination. It fell on good ground and bore fruit a hundred-fold. 


THE POLITICAL HISTORY OF THE ARCHIPELAGO 


Up to 1634 there is much dispute and confusion as to ownership and 
jurisdiction over these islands. In that year Chancellor Oxenstierna issued 
his celebrated constitution, organizing the states of the Vasas. Under this 
the islands were definitely incorporated in the Finnish provinces of Abo and 
Bjérneborg and this status continued unchanged until 1808. In the long 
wars between Sweden and Russia the islands were from time to time occupied 
by each contestant, but the cause of Sweden declined and that of Russia 
prevailed. In February, 1808, the Russians invaded Finland, meeting at 
first scant resistance. In March they requisitioned food supplies in the 
Aaland Islands. This was vigorously resisted and a popular assembly 
resolved to refuse all supplies to the Russians and declared loyalty to 
Sweden. In April the invaders occupied the principal island and one other, 
and their commander again made requisitions. The people, led by their 
sheriff and pastor, successfully resisted, but in 1809 the Russians arrived in 
force and mastered the islands, meeting little opposition. 

In the negotiations for peace at Frederickshamm in that year (1809) the 
Swedes urged strategic and historical arguments for retaining the islands. 
The Russians replied that it was not a question of ancient boundaries, but of 
a new frontier between the two countries which Russia deemed indispensable. 
The Swedes refused to concede the archipelago and negotiations were dis- 
continued. Finally, Sweden yielded and empowered her representatives to 
cede these islands, but directed them to ask that no fortifications or naval 
building yards should be established thereon. By Article 4 of the Treaty 
of Frederickshamm, finally acceded to, among other territories ‘‘Abo and 
Bjérneborg with the Aaland Islands” were ceded to Russia. They were 
continuously a part of Russia until 1914, a period of one hundred and five 


| 


THE NEUTRALIZATION OF THE AALAND ISLANDS 67 


years. They were a part of the Grand Duchy of Finland and the laws and 
customs of the Grand Duchy were much freer and more liberal than those of 
Russia in general. Great friction arose between the Finns and Russia on 
account of the latter’s disregard of Finnish rights, but Russia retained 
unbroken possession and dominion. 

In 1914, as a result of the great war, relations between the two became 
intolerable, and the Finns so desired the defeat of Russia that they became 
the partisans of Germany. Many of their young men escaped to Germany 
and joined her army. In 1917, the Russian revolution replaced the old 
authorities and the newly organized government recognized the political 
autonomy of Finland. The Finnish Diet, however, voted a new constitu- 
tion with still further increased autonomy and was dissolved by Kerensky’s 
government, and friction increased. On November 7th, Kerensky fell and 
the Bolshevist rule succeeded in Russia. Finland, holding there was no 
authority in Russia, proclaimed its own independence and appointed a 
Directory. Russia fomented a revolution and general strike in Finland, 
and by terrorist outbreaks sought to destroy the new government, but, on 
the intervention of Finnish socialists, on January 2, 1918, recognized Fin- 
land’s independence. Sweden and France followed suit within two days, 
Germany within four and Norway and Denmark within eight days there- 
after. 

Lenine, notwithstanding, sent fresh troops to Finland, saying it was being 
reorganized. A successful revolution in the Russian interest on January 
18th established a new government at Helsingsfors. The expelled Finnish 
government however, seated itself at Vasa, levied an army and put an able 
officer in charge, General Mannerheim. Sweden was asked to intervene, 
but was willing only to mediate. On February 8th, the patriotic Finnish 
government agreed with Germany for a supply of arms and presently for 
military aid, the German troops to disembark at Aaland. Germany, how- 
ever, signed a treaty of peace with Trotsky on March 3d, at Brest-Litovsk 
which provided that Russian forces were to evacuate Finland. Russia 
failed to do as agreed and Germany sent 1200 troops to the Aaland Islands, 
and these, with other German forces, cleared southwest Finland of revolu- 
tionists and entered Helsingsfors. The Finnish ‘‘ whiteguard”’ overcame the 
Russians and reoccupied Finland, except that the Germans still held the 
south. 

Then the Senate favored and Diet elected the Kaiser’s brother-in-law, 
Prince Frederick Charles of Hesse, King of Finland. The Allied victory 
ensuing caused him to renounce the crown so tendered. After the revolu- 
tion in Russia, her troops in Aaland began to pillage the people. In 1917 
the delegates of the communes expressed a wish for reincorporation with 
Sweden. Seven thousand one hundred and thirty-five islanders signed an 
address to the King of Sweden with that view and it was placed in his hands 
on February 3, 1918. He advised that the question be solved in agreement 
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with Finland. However, Sweden sent three vessels, one an armed cruiser, 
to transport such islanders as desired to remove to Sweden, acting, as was 
stated, solely from humanitarian reasons. The Russian troops agreed to be 
disarmed and sent to Russia. The Aalanders attacked and captured various 
points. After Jong discussion, the Swedes arranged for the deportation of 
the Finnish and also of the Russian troops. On March 6th a German 
squadron arrived, but did not interfere with the Swedes. The Germans were 
not well received by the islanders; the Swedes were welcomed. The Ger- 
mans requisitioned supplies fixing the price in marks. 

Finland on March 8th constituted the islands a province with a civil and 
military governor, but this met with no local favor. Telegrams signed by 
prominent Aalanders were sent the Finnish Senate, the King of Sweden and 
Emperor of Germany, claiming the right of the islanders to decide the future 
of their government for themselves. The Senate of Finland replied that no 
action hostile to the integrity of the national territory would be tolerated. 
[There are points of resemblance between this and the doctrine maintained 
with conspicuous success by this country under Abraham Lincoln in the 
sixties.| The King was conciliatory, the Kaiser non-committal. 

The Aalanders then sent a delegation to the Peace Conference, organized 
another plebiscite, sent an address to the King of Sweden and approached 
the Council of the League of Nations. Finland passed a liberal law, grant- 
ing the islands autonomy, freeing the inhabitants from military service and 
substituting lighthouse and pilotage service, but this was rejected by the 
spokesman for the landstry. He and the president of that body were at once 
arrested for high treason and taken to Abo. Sweden made formal demand 
to Finland that she satisfy the island people. She submitted the matter to 
the Peace Conference, but there the views of Finland were approved. Notes 
between the two governments reached a point where further discussion was 
impossible. 

The Aalanders claim to settle their rights by a plebiscite rested very 
largely on the right of self-determination proclaimed by President Wilson. 
Finland refused to authorize a plebiscite or to recognize it as competent to 
alter territorial rights. Sweden, on the contrary, held the islanders’ wish 
legitimate and the rights to such a public expression to be universally rec- 
ognized. 

The Rapporteurs held that the Council was “‘ within its rights in declaring 
its competence” and further said: 

Although we cannot share the opinion stated by the Commission of 
Jurists on all points, we agree with their declaration that the Aaland 
question is one that extends beyond the sphere of domestic policy. 
But in our opinion it is because it has acquired such considerable inter- 
national importance that it was necessary to submit it to the high 
— which the League of Nations represents in the eyes of the 
world. 


They hold the primary question, which no ethnical or political considera- 
tions can brush aside, is a legal one, that of Finland’s right of sovereignty 
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over the islands. They find the Grand Duchy of Finland was an autono- 
mous state under the Russian régime with the attributes of sovereignty, 
except the direction of its foreign policy and national defense, with clearly 
defined frontiers; that, though there were grave violations of the Finnish 
Constitution by Russia, yet, a usurpation is not valid unless it is complete 
and recognized by its victims, and that Finland did not submit and ulti- 
mately the Kerensky Government recognized her autonomy; that it was 
an autonomous Finland, which later proclaimed its independence and be- 
came a sovereign, instead of a dependent state, which the Soviet Govern- 
ment of Russia recognized. 

They hold that no new state was formed, but that the Finnish Army 
gradually reconquered the several provinces and crushed the rebellion, which 
had been inconsistently promoted by Russia. The sovereignty was not 
impaired by this resistance, and they held that Finland’s birth as an in- 
dependent state dated from its declaration of independence, exactly as in 
the case of the United States of America whose independence dated from 
July 4, 1776, the date of its Declaration of Independence, not from the close 
of its struggle with Great Britain or the treaty of peace with her. 

They hold the islands a part of Finland and that her sovereignty over 
them is incontestable; that to detach them would be an alteration of her 
status and deprive that country of what belongs to her. 

They then, as this reviewer would respectfully submit, having decided the 
case on grounds which are, to borrow their own word, ‘“‘incontestable”’, add 
‘We have only to examine if there are adequate reasons and sufficiently 
weighty considerations for the modification of this situation and for granting 
the Aalanders the plebiscite which they ask’’, thus touching far more doubt- 
ful matters. 

They hold the right of free self-determination is not ‘“‘A rule of interna- 
tional law and the League of Nations has not entered it in its covenant.” 
The example of Finland is not in point,since she was autonomous. A small 
fraction of a people, a minority, cannot be put on the footing of an entire 
nation. Finland was oppressed by the Russians, but Aaland suffered no 
mistreatment from Finland, the cases are in no way parallel. 

They hold further that a minority of the people of a state, definitely 
constituted and capable of performing its duties, has no right to separate 
itself or to declare its independence. Such a rule would destroy order and 
stability and inaugurate anarchy, and that all the arguments of history, 
geography and politics militate in favor of the status quo. 

350,000 Swedes settled in Finland are strongly opposed to the separation 
of the islands. A division would promote great and lasting bitterness 
between these people and the Finns. Europe is as much interested in the 
welfare of these 350,000 Swedes, as in that of 25,000 Aalanders. The 
strategic interests of the two countries are about equal, but there is no reason 
why Finland’s interests should be sacrificed and those of Sweden given the 
precedence. The islands are a menace to neither, unless they fall into the 
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hands of a great Power. The service of Finland in repelling the Bolshevists 
should not be forgotten. Had she failed, Scandinavia would have been the 
first menaced. She ought not to be despoiled and humiliated and alienated 
from the Scandinavian countries. Russia may seek such a restoration of 
pan-Slavist imperialism. It is in the general interest to hasten the con- 
solidation of the states which have freed themselves from her. Finland is 
one of the bulwarks of peace in Northern Europe. 

They hold, finally, that Sweden consented to submit the dispute to the 
League and must bow with good grace even to a hostile opinion and persuade 
the Aalanders to its acceptance without too much complaint. 


International Guarantees 


As to granting complete independence to the islands, the Rapporteurs 
further held that they have no capacity to survive in independence, or to 
bear the expenses incident. A transitory arrangement leaving things as 
they are for a brief term of years would only foster and prolong the difficulty 
and a final solution cannot be deferred. Some essential guarantees ought to 
accompany autonomy voted to the province by the Diet. 

The Commission deems it right that the Swedish language be preserved by 
teaching in the schools, and therefore that in the primary schools, and even 
in the technical schools, instruction should only be given in Swedish; that 
the right of pre-emption should be accorded the communes and their 
inhabitants whenever offers of purchase of realty are made by persons or 
companies foreign to the islands. The fact that the islands are destined to 
become shipbuilding centers and that Finnish companies will seek to estab- 
lish themselves seems the ground for this. 

The Commission recommends that the franchise be only granted to new- 
comers after a stay of five years; that the governor of the province should 
be appointed from three candidates nominated by the Council of the islands. 
If Finland will not grant the guarantees mentioned, the Commission would 
be forced to advise the separation of the islands from Finland on the wishes 
expressed by a plebiscite in the interest of the islanders and of a durable 
peace in the Baltic. 

The Commission says further that if difficulties and disagreements as to 
the application of the guarantees arose, the Council of the League of Na- 
tions should intervene and put an end to them; that the right to approach 
the Council might be reserved, not to the islanders, but to each of the three 
Scandinavian States; and that if as an impartial mediator, it could not 
settle the differences, Finland and the islanders ought to have recourse to 
the International Court of Justice. 


Disarmament 


By the Paris Convention of 1856 between France, Great Britain and 
tussia, the latter bound herself not to fortify the Aaland Islands or main- 
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tain or create any navy or military establishment thereon. This was an- 
nexed to the treaty of peace of Paris of the same date, and by Article 33 of 
that treaty it was given the same force and validity as the treaty itself. 
Fortification had been begun, and Sweden was uneasy, but this provision 
removed her anxiety. 

In 1906 a cruiser was sent to the islands by Russia for the announced 
purpose of preventing the smuggling of arms into Finland, but a wireless 
station was established in Aaland, a Russian garrison quartered there, and 
soundings of the Bay of Bomarsund were taken. Sweden’s anxiety was 
revived. Norway and Sweden had just parted company. Russia regarded 
the limitations on her rights in the islands as a humiliation and sought at this 
time a release by the parties to the Treaty of Paris. Germany agreed not to 
oppose, but, when this secret agreement transpired, explained that she sup- 
posed there was a previous understanding with Sweden, and the matter was 
allowed to pass out of sight. 

In 1908, the four Baltic Powers signed the Declaration of the Baltic, 
binding themselves to maintain the status quo as to all Baltic possessions. 

When the great war came on in 1914, Russia feared that Germany might 
occupy the islands and, in disregard of the treaties, strongly fortified them 
and established a naval station there. She answered Swedish representa- 
tions by reassuring statements as to the temporary character of these de- 
fenses. In 1917 the Soviet Republic decided to conclude peace with the 
Central Powers and Sweden demanded of Germany that the Aaland question 
should be dealt with in the negotiations at Brest-Litovsk. Germany held 
the Convention of Paris avoided by the war, but insisted on an agreement for 
the demolition of the fortifications and re-establishing the old limitations 
and, in a treaty with Finland, the old convention was adhered to, but this 
treaty was annulled by the Powers at Versailles. 

In 1918, Germany, Sweden and Finland agreed that military contingents 
of these states should undertake the demolition of the fortifications. Fin- 
land opposed the admission of Swedish troops, but yielded to German pres- 
sure. The issue of the war halted the Germans, but the demolition was 
accomplished by Swedes and Finns. 

The Report of the Jurist Commission had amply established that the 
Convention of Paris was still in force, that it was established in the interest 
of all Europe and gave the islands an international status, and this conclusion 
was undisputed. The Commission of Rapporteurs found the restrictions 
imposed by the Treaty of Paris inadequate since Russia broke them as soon 
as war was declared. They held that an international guarantee should be 
demanded against the violation of the neutrality of the islands. They 
advise for that purpose a treaty in which not only Finland and Sweden 
should join, but also Denmark, France, Germany, Great Britain, Italy and 
Poland, and that a place should be reserved therein for Russia when her 
government is recognized; they said that Finland interposed no objection to 
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such neutralization, and that they reject the proposal of settlement by a 
plebiscite. 

Finland claimed jurisdiction over adjoining waters in some places three 
sea miles from shore, in others four miles from shore, as appeared to the 
Commission without reason for the difference, and the extent of territorial 
waters is to be settled by the treaty. 

The recommendation was that this treaty be negotiated by the great 
Powers of Europe as well as the Baltic States under the auspices of the 
League of Nations; that the League should be given the task of assuring the 
execution of the treaty. It should be ready to appeal to the signatory and 
guarantor Powers if the state in possession failed to observe its conditions. 
In case of war, they should intervene at the request of the League to enforce 
respect for such neutrality. 

The exceedingly extended report closes by alluding to its own length, to the 
‘patient toil” of the writers and ‘‘the generous efforts made by the League 
of Nations to stifle local conflicts which delay the general peace without 
which bleeding humanity could not recover from its wounds and rise once 


more 
The Council of the League accepted the conclusion of the Report and by 
resolution of June 24, 1921, recommended an international convention as 
above and called a diplomatic conference of the eight nations advised by the 
Rapporteurs, with the addition, suggested by Great Britain, of Esthonia and 


Latvia. Representatives of all ten nations met at Geneva and, after dis- 
cussion, there signed a treaty upon the lines indicated October 20, 1921. 
The treaty is comprised in ten articles covering some four pages. 

In Article 1, Finland confirms the declaration of Russia of 1856, as to the 
Aaland Islands, annexed to the treaty of Paris and ‘‘undertakes not to 
fortify the part of the Finnish archipelago called ‘the Aaland Islands’’’. 

Article 2 defines the Aaland Islands as meaning in this convention ‘‘all 
the islands, islets and reefs situated in the stretch of sea bounded by the 
following lines”: Here follow latitude and longitude of various points and 
full reference to the British Admiralty Chart corrected up to August 1921, 
Finnish Chart of 1921, and Russian Chart of 1916. Further ‘‘ The territorial 
waters of the Aaland Islands are considered to extend to a distance of three 
nautical miles from the low water mark”’. 

Article 3 provides: No military or naval establishment or base of opera- 
tions, no military aeronautical establishment or base of operations, and no 
other installation utilized for war purposes shall be maintained or created in 
the zone described in Article 2. 

Article 4 provides, subject to the provision of Article 7, ‘‘no military, 
naval or air force of any Power shall enter or remain in the zone described in 
Article 2; the manufacture, import, transport and re-export of arms and 
war material therein are strictly prohibited”. In time of peace, however, 
Finland, in exceptional circumstances, in addition to the regular police, may 
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send into the zone and keep there temporarily such other armed forces as 
shall be strictly necessary for the maintenance of order. One or two of her 
light surface warships may visit the islands from time to time and anchor 
temporarily, and under special circumstances she may keep in such waters 
temporarily other surface vessels, in no case exceeding a total displacement 
of 6,000 tons. Finland can grant only one warship of any other Power, a 
temporary right to anchor in such waters. “Finland may fly her military or 
naval aircraft over the zone, but except in cases of “‘force majeure, landing 
there is prohibited’’. 

Article 5 allows warships the right of innocent passage through the above 
territorial waters. 

Article 6 provides that the above zone shall be, in time of war, a neutral 
zone “and shall not directly or indirectly, be used for any purpose connected 
with military operations”. But in wars affecting the Baltic States, Finland 
may protect this neutrality by mining above territorial waters and by such 
maritime measures as are strictly necessary, duly notifying the Council of the 
League of Nations. 

By Article 7, the high contracting parties agree to communicate with the 
Council of the League so that it may decide on measures to maintain the 
convention and repress any violation, and such Powers agree to assist in the 
measures the Council of the League decides on. When the Council has to 
decide, it is to summon Powers, parties to the convention, whether members 
of the League or not. The vote of the Power accused of violating the 
convention shall not be necessary to constitute the unanimity required for 
the Council’s decision. If unanimity cannot be got, each of the parties 
shall be authorized to take any measures recommended by a two-thirds vote 
of the Council, omitting the vote of the Power accused of violation. In case 
of a sudden attack on the islands or across them on Finland, Finland may 
check and repulse the aggressor until the high contracting parties can inter- 
vene, she reporting promptly to the Council. 

Article 8 continues the convention despite changes in the present status 
quo of the Baltic. 

Article 9 asks the Council of the League to bring the convention to the 
attention of members of the League in order that its provisions may be 
respected, and provides that with the unanimous consent of the high con- 
tracting parties the convention may be submitted to any new signatory 
Power for adherence. 

Article 10 provides for the ratification of the convention, and that it shall 
come into force for each signatory or adhering Power at the date of the 
deposit of its ratification or instrument of adhesion. 

Ratifications were signed by representatives of Germany, Denmark, 
Finland, France, Great Britain, Sweden and by Sir Eric Drummond, 
Secretary-General of the League, April 6, 1922, and the convention by its 
terms came into force as to them. 
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Italy ratified May 10, Poland June 29 and Latvia September 9. 

On July 24, 1922, Czechoslovakia in a note stated that she undertakes to 
respect the régime established by the convention. 

Thus it is hoped that an embittering controversy between two neighboring 
European States has been adjusted through the medium of the Council of the 
League. 

The doctrine of the right of free self-determination as applied to a minor 
part of a nation has been very properly rejected, but with reservations in 
case such minority is suffering wrongs and injustice. It is submitted that 
the right of the Council of the League, or any commission operating under it, 
to hear and advise as to the rights of such a minority so suffering, even as 
against a state with admitted sovereignty over them, seems to be assumed or 
indicated by the Rapporteurs. Moreover, the right is expressly assumed to 
detach, in accord with a plebiscite, territory and citizens from an undoubted 
sovereign unless he makes such concessions as the council “advises’’. 

Such rights must be regarded with great solicitude by all established 
Powers. Their exercise in any but the wisest and most impartial hands 
would be destructive and mischievous beyond conception. When a certain 
number of states of this Union declared for self-determination in the sixties, 
there is every reason to suppose they would have had the support of any 
European committee. If the right here adumbrated had then existed, the 
Union would have probably been destroyed and the whole policy for which 
Mr. Lincoln stood frustrated. The advent of such powers or high official 
intimation of such claims, ought not to be unobserved, perhaps ought not to 
go unprotested. 

It may be said that all Powers here exercised were advisory and with the 
consent of both parties to the dispute. That is important, but when one 
sees how Finland repeatedly disclaimed any jurisdiction on the part of the 
Council, and urged that it was an invasion of her domestic jurisdiction, but 
how steadily she was forced to submit, one sees that the dominion of a potent 
‘“‘adviser”’ is difficult or impossible to refuse. 

All will wish success to the new convention and to the neutralization of 
the archipelago. However, agreements for neutralization have given such 
fatuous satisfaction in time of peace and such ghastly disappointment in 
time of war that we must not rely too far upon them. By the Treaty of 
1856 Russia was to abstain from operating ships of war on the Black Sea 
(a partial neutralization), but by 1870 she was absolutely disregarding this 
restraint. No territory was more carefully fenced from harm by neutralizing 
treaties, guaranteed by most of Europe, than Belgium, but her unhappy, 
though honorable, lot in the late war is ‘‘freshly remembered”. The report 
of the Rapporteurs takes note of the failure of the neutralization of the 
Aaland Islands themselves by the Treaty of Paris of 1856, which, as we have 
seen, was ignored by Russia at the outbreak of the great war. 

The typewritten statement which was circulated with the printed report 
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of the Commission of Rapporteurs (issued apparently by the publicity agents 
of the League), says: 

Almost every question likely to arise in such a dispute has arisen in 
this case, notably the bringing up of the case by an outside nation, the 
status of a nation not represented in the Council, the status of a state 
not even a member of the League, the method of handling a purely 
legal problem, and finally the political action to be taken after the 
legal problems have been decided. The case well illustrates both the 
new kind of procedure introduced into international affairs and the 
impartial, careful way in which the league is able to function. 


The claim that the question was purely domestic and, therefore, not within 
the competence of the League, was referred to the Committee of Jurists as 
a question of law and by them decided against Finland. The main and 
political question was then referred to a Commission of Rapporteurs who 
decided against the claim of the islanders and the wish of Sweden as to 
sovereignty, but in favor of the neutralization and demilitarization of the 
islands which was desired by Sweden and to which Finland was not adverse. 
Certain guarantees, over and above any Finnish law, in the interest of the 
Swedish people of the islands, as to language, schools, rights of property and 
franchise, and choice of governor are also included and secured by the treaty 
of the ten Powers. 

The very general and indefinite proviso of the covenant that any case 
involving world peace is a matter of concern to the members of the League, 
was held a sufficient basis for intervention in this difference between two 
minor powers over a small territory and accompanied apparently by no 
threat or prospect of war. 

Sweden belonged to the League, but had no representative on the Council. 
Her representative automatically became a member of the Council for this 
case. Finland was not a member of the League, but her representative was 
given equal place. 

The legal point raised by Finland that the matter was purely domestic, 
involving a question between her and her own subjects, as to her own 
undisputed territory, moreover, when the dissatisfied subjects were suffering 
no hardship, injustice or oppression, is about as strong as any government 
can hope to present in any like case. 

The usefulness and success of our own constitution, in near a century and 
a half of trial, has largely depended upon the bold and constructive inter- 
pretations established under the lead of Chief Justice Marshall, who always 
found, within the four corners of that august instrument, whatever was 
necessary for the welfare of the federal government. Probably the Cove- 
nant of the League requires for its survival as bold and broad an interpreta- 
tion. 

The proceeding by which an international body ascertains and defines 
the extent and scope of its powers and jurisdiction by choosing three persons, 
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at its own will, and treating their favorable opinion as an adequate com- 
mission to do as it wishes with the affairs of any state, cannot be deemed 
wholly satisfactory. However, it was a temporary expedient, adopted, as 
was intimated, because the Court of International Justice was not yet 
organized. The intent is expressed to have recourse to that tribunal for the 
solution of like questions in the future. 

One ought not to leave the subject without mentioning that Thorsten 
Kaljarve, in his volume on the subject, suggests that a very great interest in 
England demanded that these islands belong to Finland and also demanded 
a free Baltic. In that connection, the predominant activity of British 
officials and representatives is of interest. The reference starts with Lord 
Curzon’s letter from the Foreign Office in London; the Council of the League 
meets in London, Mr. Balfour presiding; Mr. Balfour sums up the results 
of the hearing and offers a resolution for a commission of jurists; it prevails 
and he is authorized to and does appoint the members of the commission. 
Matters before the Council are largely left to the British representative, Mr. 
Fischer. The important activities of the League as far as the Secretariat is 
concerned, are in the hands of Sir Eric Drummond, a competent citizen of 
Great Britain. 

It has been suggested to the writer that, though international interest 
required the neutralization and non-militarization of the territory com- 
manding the entrance to the Gulf of Bothnia, yet, a like policy as to the 
entrance to the Mediterranean and the Rock of Gibraltar had not been 
conceded. We may say in reply that the maritime world has had little cause 
to complain of the use by Great Britain of that famous stronghold, and its 
connection with her route to India and her Eastern possessions is so vital 
as to palliate some inconsistency. The result of the determination as to the 
Aaland Archipelago it is believed is in the highest degree salutary on one 
point at least, namely, the limitation of the right of free self-determination, 
a toxic principle, which, unlimited and unrestrained, threatened the integrity 
and menaced the welfare of all nations, and thus of all men. 
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THE THIRD ASSEMBLY OF THE LEAGUE OF NATIONS 


Although there have been thus far only three meetings of the Assembly 
of the League of Nations, we have become already pretty well acquainted 
with the League. The more we see of it the more we become convinced 
that it is not, and probably never will be, what its founders intended. 
Since the Covenant of the League was interwoven as an integral part of the 
peace settlement in the Treaty of Versailles and the other Peace Treaties, 
it seemed reasonable to believe that the League was in some manner con- 
nected with the execution of those treaties. In this it has played but a minor 
role. From Articles X, XI and XVI, it appeared to be a just inference that 
the League would exercise not only some supervision but a large measure 
of control over the general course of events in Europe. On the contrary 
it has taken no action that would give it the appearance of being the ‘‘super- 
government” for which its statutes provide. 

Very early in the meeting of the Assembly last September, Lord Robert 
Cecil, one of the chief architects as well as the most earnest protagonist of 
the League, representing South Africa, complained that the League was not 
doing all it was adapted and intended to do. He would have it far more 
active, far more in touch with vital issues, and far more decisive in its 
influence upon events. 

Lord Balfour, on the other hand, did not share this view. Without an 
army, a navy, or money, he queried, how could the League undertake more 
than it did? Until it possesses these agencies, he thought, it would be 
futile if not hazardous for the League to undertake the settlement of ques- 
tions of a nature to require effective action. 

Lord Robert is fully sustained in his view by the statutes of the League, 
which explicitly assert that ‘‘any war or threat of war, whether immediately 
affecting any of the Members of the League or not, is declared a matter of 
concern to the whole League, and the League shall take any action that 
may be deemed wise and effectual to safeguard the peace of nations” 
(Article XI). 

On the other hand, Lord Balfour could rightly claim that, although any 
act or omission to act on the part of any nation that might eventually lead 
to war is a “‘concern”’ of the League, interference by it is not mandatory 
unless action is deemed “wise and effectual.” But how, he might well in- 
sist, could action be made “effectual” if the material means for enforcing 
what is ‘‘deemed wise” is not at hand to render it so? 

In the light of Lord Balfour’s argument against too far-reaching activities 
77 
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on the part of the League, it is impossible to escape the conviction that it 
has in some degree failed to become what was intended when President 
Wilson proposed the creation of ‘‘a union of wills that no nation will run 
the risk of attempting to resist.’”” Certainly neither the Council nor the 
Assembly of the League is such a union of willsasthat. Nor isit ‘‘a definite 
guarantee against aggression,’’ as the President said it was. It cannot even 
be said that ‘‘its purposes are declared and its powers made unmistakable.” 

When one asks at Geneva why the League of Nations is in fact so different 
from what it was conceived to be in theory, the usual answer is that this is 
owing to the absence of the United States of America. This, of course, is 
not the whole truth. It was indeed unwillingness to share in or to submit to 
the exercise of super-governmental powers that kept the United States out 
of the League. But the truth is that no power is prepared to take the re- 
sponsibility of employing force, or of submitting to it, in matters that do not 
specifically concern it. In brief, all the Members of the League now appear 
to agree with the United States in this. 

This being the case, nobody now fears the League. It has constantly 
approached the condition of an association from which coercion is eliminated. 

This was not the original intention as expressed by President Wilson in 
the words used by him in defining the purpose of the League when the Cov- 
enant was presented for adoption at Paris: ‘‘ Armed force is in the back- 
ground in this programme, but it 7s in the background, and if the moral force 
of the world will not suffice, the physical force of the world shall.” 

With two million American soldiers in Europe and two million more ready 
to be sent, those words seemed to mean that the ‘‘ definite guarantee against 
aggression’ was at hand, and that its powers were made ‘‘unmistakable”’. 

It is this guarantee that is now rendered uncertain in the League, and its 
absence is deplored. Undoubtedly the fact that the United States does not 
guarantee the peace of Europe is felt as a disappointment. But the situa- 
tion should not be considered desperate. Why does not Europe itself guar- 
antee its own peace? If it is too perilous a task, why should the United 
States be expected to undertake it? 

Aside from secondary matters, what was discussed in the Third Assembly 
was chiefly disarmament, guarantees, reparations, mandates, and the rights 
of minorities. It was considered a great advance that such vital questions 
as these could be discussed at all; and yet there is a vague sentiment that 
if the United States of America were in the League, all these thorny issues 
could be settled. Nothing could be more illusory. There is not one of 
these subjects on which the United States has the inclination or would have 
the right to do a decisive act or to say a decisive word. These are all strictly 
and exclusively European questions. The United States has no responsi- 
bility regarding any one of them. It could not by its moral intervention 
settle any one of them. Its sole relation to all of them is that such settle- 
ments as are made should not involve injustice to the United States. Ameri- 
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can armament is so slight that it offers no menace to any European power. 
The United States could not properly guarantee the peace of Europe, unless 
Europe would accept the conditions of peace which the United States might 
propose, which is not to be expected. Making reparations is a duty of the 
aggressor toward the victim of his depredations; and, while the United 
States should give its moral support to the meeting of just obligations, it is 
chimerical to believe and insolent to propose that the United States should 
directly or indirectly pay, or help to pay, for the reparation of wrongs in 
which it had no part. As for mandates, the United States has not become 
involved in the veiled imperialism which that system embodies, and cannot 
be responsible for correcting its abuses. 

As respects the protection of the rights of minorities, the United States is 
undoubtedly under obligations to protect its own nationals wherever they 
are; but the people of the United States have little faith in their power or 
their right of interference in the case of mixed populations included against 
their will in artificially imposed boundaries. The only definitive remedy is 
to be found in free institutions, and free institutions cannot be imposed 
from without. There is therefore little hope in international supervision 
that endeavors to atone for defective geography by the threat of interven- 
tion. 

It is worthy of observation that no American question has been or could 
be settled by the League, and there is no American dispute that needs to be 
referred to it. 

There is a reason for this, and it is fundamental. America is governed 
internationally by a set of principles that Europe has not adopted and is 
not likely immediately to adopt. In America there is no question of conquest. 
The idea is repudiated. In America there is no national rivalry for special 
privileges in other parts of the world. There is in America nothing to cor- 
respond to that tradition of European domination that creates trouble in 
every continent outside of the American Hemisphere and embroils Europe 
itself with the conflicts of imperial aspirations. 

The presence of the United States in the League of Nations, if it were 
ever to become a fact, would probably be a disappointment to those who so 
earnestly desire it; for America was not only originally a revolt from Europe 
but in some sense continues to be. The United States in the League of 
Nations would not wish to be a dominant, and could not consent to be a 
passive, partner. Intervention in European affairs would be expected on 
every side, and if it occurred it would result in divisions that would be deeper 
than they are now and involve our Government in constant domestic turmoil; 
for it is not realized in Europe that we have in the United States all the races, 
all the race affections, and all the race prejudices that existin Europe. They 
are not active here only because, though we have our race minorities, we 
have been to a great degree successful in the endeavor to avoid the ambition 
of race domination and the awakening of race disputes. 
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It is gratifying to be able to say that, within the limits of what it has 
undertaken, the League has done good work and deserves respect and ap- 
probation as a centre of counsel and discussion of European questions. Its 
debates are characterized by growing freedom from restraint and a constant 
broadening of view. Oriental nations and some American republics sit in the 
Council as well as in the Assembly, but their presence there does little more 
than give an appearance of universality to the League. Even this appear- 
ance is deceptive, for the League is in reality as impotent in Oriental as it is 
in American affairs. It has not interfered, and it probably will not interfere 
in any of them. 

If the League made no political pretensions, if it were merely a meeting- 
place for conference about universal questions of health, transportation, 
hygiene, and such matters of common interest, the United States might sit 
there, too; but it is more than this, and with the United States as a Member 
it would immediately become vastly more than this. The United States 
would find itself confronted with so-called ‘“‘duties to Europe”’ which it could 
not perform and the non-performance of which would be resented. 

It is, perhaps, on account of what the new psychology would call ‘‘the 
socialistic complex” that “national duties” have come to be so exaggerated 
and so widely extended in the modern mind. It is not long ago that national 
duties were regarded as fully performed when a nation paid its contracted 
debts, kept the peace, obeyed international law, treated its neighbors justly, 
That was a high standard, and the world 


and minded its own business. 
But so clear a path of national 


would make progress under it even now. 
duty is no longer satisfactory to many minds. Purely subjective criteria 
are substituted for objective standards. Nations are urged to practice 
“charity” toward other nations, in the sense of supplying gratuitously their 
material and political necessities, without being critical of their conduct; 
overlooking the fact that no government has any money that it does not take 
from the pockets, or any soldiers that it does not take from the homes, of its 
own people. 

One of the most interesting and instructive episodes of the Third Assem- 
bly was the vigorous speech of the delegate from Canada, Mr. Fielding, 
regarding Article X of the Covenant of the League. At a previous meeting 
the Canadian Government had proposed that Article X should be abolished, 
in the belief that it demanded too much of the non-European nations in 
binding them to preserve the existing territorial integrity and political in- 
dependence of all the Members of the League. Mr. Fielding, representing a 
new administration, informed the Assembly that the present Canadian 
Government does not insist upon the demand of its predecessor, but desires 
to know what is the true and exact meaning of Article X; and he offered a 
resolution to this effect. It was not adopted. 

It was very natural for Canada to ask the question, What are the ‘‘du- 
ties,” or “obligations,” included in Article X? What is expected in case 
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territorial integrity or political independence is somewhere threatened? 
Canada would like to know. But Canada does not know. Nobody knows, 
and the Assembly does not answer. 

Great stress was laid in the Third Assembly on the question of armament, 
the burdens of which are too heavy to be borne. 

Lord Robert Cecil rightly saw and emphasized the close connection be- 
tween armament and guarantees. Obviously, territorial integrity and 
political independence being in danger, without guarantees there is no other 
security than armed defense. Disarmament, therefore, depends upon 
guarantees, and is utterly impracticable without them. Where are these 
guarantees to be had? 

Lord Robert’s thesis was that there could be no general disarmament 
until there are trustworthy general, virtually universal, guarantees. 

Senator Jouvenel, of France, was quite naturally of a like mind, so far as 
securing guarantees preliminary to disarmament is concerned; but why, he 
argued with great eloquence and irresistible logic, must we wait for uni- 
versal guarantees? Why not mutual gurarantees on the part of those who 
are specially in danger? 

In brief, why should not Europe guarantee her own peace and then lay 
down her arms? If Europe will not, and above all cannot do this, the ques- 
tion put by Mr. Fielding is very opportune. Are the Members pledged by 
Article X, or are they not pledged; and precisely to what are they pledged? 

Anyone who is interested to know can find out for himself by reading 
the ‘‘ Monthly Summary” of the League for September, 1922 what degree 
of progress the Third Assembly made. It is not necessary and it would be 
wholly impracticable to discuss it here. There is the full agenda, there are 
all the resolutions adopted. No one can deny that some progress was made, 
especially in the field of discussion. No one can deny that the Secretariat 
has done very useful work and contains very earnest and capable workers, 
who have been patient and assiduous at their tasks under many handicaps. 
In the light of its efforts it would be churlish and narrow, therefore, to treat 
the League with disrespect. Its work is as good as the governments of the 
Members permit it to be. It would serve no interest of the United States, 
or any other nation not a Member of it, if the League should go out of being. 
On the contrary, a visible bond of European if not of world unity would be 
broken. Not to cooperate with the League in the common interests, in so 
far as it is a non-political mechanism, would be as indefensible as it would be 
to say we will have nothing whatever to do with Europe. 

The reelection of Brazil and the addition of Uruguay to the Council and 
the election of Mr. Edwards of Chile as President of the Assembly were not 
merely courtesies to those countries but expressions of a strong desire to give 
the League the character of a universal association. The United States 
would be in the Council also, if it wished to be there, but it has not wished 
to be, and even an acceptable answer to Mr. Fielding’s very searching ques- 
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tion would not be sufficient to bring it there. One reason why the United 
States should not be a Member of the League is that, while Europe is so 
deeply and incorrigibly divided in its aims and so little inclined to be con- 
tent with itself, the presence of the United States in the Council, or even in 
the Assembly, would add nothing to the harmony of either of these bodies 
and would detract considerably from the spirit of unity among the Ameri- 
can people. 
Davip JAYNE HILL. 


THE TACNA-ARICA ARBITRATION 

On May 15, 1922, the representatives of Chile and of Peru met in the 
building of the Pan American Union, in the City of Washington, upon the 
invitation of the United States, to adjust the difficulties between them 
arising out of the long-standing dispute as to the ultimate disposition of the 
provinces of Tacna and Arica. The conference adjourned on the 21st of 
July, 1922, with an agreement of the two republics to submit the dispute to 
the arbitration of the President of the United States. 

As the arbitration has not taken place, no useful purpose would be served 
by attempting to forecast the terms of settlement. It may, however, be of 
interest to state the origin and nature of the dispute, with some account, 
however brief, of the negotiations between Chile and Peru, which led them 
to accept the invitation of the President of the United States to attempt an 
adjustment of the question. 

In 1879, war broke out between Chile on the one hand, and Bolivia and 
Peru on the other, which lasted until 1882, when it was ended by the Treaty 
of Ancén, of October 20, 1883. The third article of this treaty provides 
that: 

The territory of the provinces of Tacna and Arica . . .. shall 
remain in the possession of Chile, and subject to Chilean laws and 
authorities, during the term of ten years, to be reckoned from the rati- 
fication of the present treaty of peace. At the expiration of that term 
a plebiscite shall, by means of a popular vote, decide whether the terri- 
tory of the provinces referred to is to remain definitely under the do- 
minion and sovereignty of Chile, or continue to form a part of the 
Peruvian territory. Whichever of the two countries in whose favor 
the provinces of Tacna and Arica are to be annexed shall pay to the 
other 10,000,000 pesos in Chilean silver currency, or Peruvian soles of 
the same standard and weight. 

A special protocol, which shall be considered as an integral part of 
the present treaty, will establish the form in which the plebiscite is to 
take place, and the conditions and periods of payment of the 10,000,000 
pesos by the country which remains in possession of the provinces of 
Taecna and Arica.! 


It seems unwise, under present conditions, to make any statement con- 
cerning the reasons that have delayed the protocol which, when agreed to, 


1 Rose Book of Chile, Washington, 1918, pp. 62-63. 
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was to bind the two countries as if it had formed an integral part of the origi- 
nal treaty. Some statement should, however, be made, and it seems best 
to take it from a non-American source. Therefore, a paragraph is quoted 
from the eleventh edition of the Encyclopaedia Britannica,? which appeared 
in 1911, long before the present negotiations: 


The period of ten years originally agreed upon for the Chilean occupa- 
tion of these provinces expired in 1894. At that date the peace of 
Peru was so seriously disturbed by internal troubles that the govern- 
ment was quite unable to take active steps to bring about any solution 
of the matter. After 1894 negotiations between the two governments 
were attempted from time to time, but without any satisfactory results. 
The question hinged to a great extent on the qualification necessary 
for the inhabitants to vote, in the event of a plebiscite being called to 
decide whether Chilean ownership was to be finally established or the 
provinces were to revert to Peruvian sovereignty. Peru proposed that 
only Peruvian residents should be entitled to take part in a popular . 
vote; Chile rejected this proposition, on the ground that all residents 
in the territories in question should have a voice in the final decision. 
The agreement between Chile and Bolivia, by which the disputed 
provinces were to be handed over to the latter country if Chilean pos- 
session was recognized, was also a stumbling-block, a strong feeling 
existed among Peruvians against this proceeding. It was not so much 
the value of Tacna and Arica that put difficulties in the way of a settle- 
ment as the fact that the national pride of the Peruvians ill brooked the 
idea of permanently losing all claim to this section of country. 


The last attempt at adjustment prior to the present negotiations was the 
following proposal of November 20, 1912, made by the Peruvian Minister 
of Foreign Affairs to the Chilean Minister of Foreign Affairs: 


My Government desires to renew cordial and stable relations with 
that of your excellency, with the object both of national prosperity 
and of the satisfaction of American interests of importance. Animated 
by the desire to put an end to the Tacna-Arica conflict I propose to 
your excellency that the plebiscite shall take place in 1933 and shall be 
celebrated under the direction of boards which shall be appointed by a 
commission which shall proceed by majority vote and which shall be 
composed of five delegates, that is to say: two Chileans appointed by 
Chile, two Peruvians appointed by Peru, and the President of the 
Supreme Court of Chile, who shall preside. There shall vote those born 
in Taena and Arica and those Chilians and Peruvians who shall have 
resided three years in the territory. All voters shall be able to read and 
write. As soon as your Excellency shall have notified me by telegraph 
of your acceptance of these proposals and as soon as we shall have 
ratified them by wire, we will give the necessary credentials to our 
Minister Plenipotentiary who will collaborate in the immediate framing 
of this convention and will endeavor to effect agreements concerning 
commerce and navigation which shall be of mutual benefit.’ 


2 Vol. XXI, p. 277. 
3 Chile, Memoria del Ministro de Relaciones Exteriores, Octubre de 1911-Julio de 1914, 
p. 283; Sarah Wambaugh’s Monograph on Plebiscites (1920), pp. 1049-50. 
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Chile accepted at once, but the Peruvians, regarding the proposal as a 
betrayal of their interests—as it certainly was a modification of the terms 
upon which they had hitherto insisted—overthrew the government, pre- 
venting alike ratification and further negotiations. 

In 1920 the matter was reopened in a way which, if acted upon, would have 
withdrawn from America the settlement of these American questions. Bo- 
livia, Chile and Peru are members of the League of Nations. Bolivia and 
Peru, in agreement with each other, requested the Assembly of the League 
to place the settlement of the Tacna-Arica question upon the agenda of 
the meeting at Geneva beginning October 15, 1920, in order that the pro- 
cedure laid down by the Treaty of Versailles might be followed. 

Article 19 of the Covenant of the League of Nations provides that: 

The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplicable and 
the consideration of international conditions whose continuance might 
endanger the peace of the world. 


The material portion of Article 15 is thus worded: 


If there should arise between Members of the League any dispute 
likely to lead to a rupture, which is not submitted to arbitration in 
accordance with Article 13, the Members of the League agree that they 
will submit the matter to the Council. Any party to the dispute may 
effect such submission by giving notice of the existence of the dispute to 
the Secretary General, who will make all necessary arrangements for a 
full investigation and consideration thereof. 


The communication of Bolivia to the Assembly, dated November 1, 1920, 
invoked Article 19 of the Covenant with a view of obtaining from the League 
of Nations the revision of the treaty of peace signed between Bolivia and 
Chile on October 20, 1904. In support of this request, Bolivia submitted 
the following facts: 

(1) That the treaty was imposed upon her by force; 

(2) Failure to carry out certain fundamental articles of the treaty 
which aimed at securing peace, for which failure Chile was to blame; 

(3) This state of affairs involves a permanent menace of war. This 
may be proved by the present mobilization of large army corps, which is 
being carried out by Chile on the Bolivian frontier, in spite of the fact 
that these countries are at peace; 

(4) As a result of the treaty of 1904, Bolivia is now entirely shut in 
and deprived of all acess to the sea.‘ 


Peru, in its note to the Assembly of the same date, requested the Assembly 
to reconsider and revise the treaty of October 20, 1883 between Chile and 
Peru, invoking Articles 15 and 19 of the Covenant. In making this re- 
quest Peru stated: 


‘ From the Bolivian delegation to the Assembly of the League. League of Nations, Records 
of the First Assembly, Plenary Meetings, Geneva, 1920, pp. 595-596. 
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The treaty of 1883, which took from Peru the department of Tara- 
paca, was imposed and maintained by force, and has not even been 
carried out by Chile as regards its essential provisions. 

This agreement provided that the occupation of the provinces of 
Tacna and Arica was to be temporary and was to terminate, subject 
to a plebiscite, in 1893. Since that time Chile has remained in occupa- 
tion of this territory by force of arms, from time to time expelling 
Peruvians, not only from the provinces above mentioned but also from 
the Peruvian department of Tarapaca, which was ceded to Chile by 


the treaty. 
* * * * 


Numerous facts show that the agreement which Peru is desirous of 
having reconsidered and amended involves a serious danger of war. 
The most recent of these events are the forcible expulsion of Peruvians 
from the conquered and the occupied provinces, and the mobilization 
of the Chilian Army, which is concentrated on the frontiers of Peru 
and Bolivia.® 


The Bolivian and Peruvian requests did not come before the Assembly 
until near the close of its meeting on December 16, 1920. On that date the 
Bolivian delegation, recognizing that there was not time to go into the prob- 
lem at that meeting, requested that the question should be placed on the 
agenda of the next session of the Assembly, which action the President of 
the Assembly directed the Secretary General to take in accordance with the 
rules of procedure of the Assembly. At the same time the Peruvian delega- 
tion withdrew its request of November 1 but reserved the right to submit its 
differences with Chile to the League at alater date. When these communica- 
tions were read to the Assembly, Sr. Huneeus, Delegate of Chile, stated that, 
if the action proposed by Bolivia ‘“‘should be considered as prejudging in 
any way the competence of the Assembly to deal with disputes between 
Chile and Bolivia, I should most respectfully but most energetically pro- 
test against such an interpretation. On the contrary, I consider that neither 
the League of Nations nor the Assembly can interfere in these affairs.” In 
reply the President of the Assembly stated ‘‘that nothing, either with regard 
to the question raised by the Bolivian delegation or with regard to the com- 
petence of the Assembly, is in any way prejudged.”’ ® 

Pursuant to the request of Bolivia, the item was inserted in the agenda for 
the meeting of the Assembly in 1921. The question was debated on Sep- 
tember 7, 1921, when Mr. Edwards, of Chile, opposed and the Bolivian 
delegates supported the proposition at great length. Upon the proposal 
of the President of the Assembly, Mr. van Karnebeek, the question was ad- 
journed.’ 

’ From the Minister of Peru in Paris, President of the Peruvian delegation, to the Assembly 
of the League, ibid., pp. 596-597. 

* League of Nations. 26th Plenary Meeting, Dec. 16,1920. Records of the First Assembly, 
Plenary Meetings, Geneva, 1920, pp. 580-81. 


7 League of Nations, Records of the Second Assembly, Plenary Meetings, Geneva, 1921, pp. 
45-53. 
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On September 15th, President van Karnebeek announced that the ques- 
tion of the right of the Assembly under Article 19 of the Covenant had been 
submitted to a committee of three jurists,—Mr. Scialoja of Italy, Mr. Urrutia 
of Colombia, and Mr. de Peralta of Costa Rica. Pending the report of 
this Committee of Jurists, Bolivia abstained from pressing its proposal.® 

At the session of September 28th, the report of the committee was pre- 
sented. The material portion of the opinion follows: 


The Committee of Jurists, assembled on the invitation of the General 
Committee of the Assembly, as a result of the request made by Bolivia, 
dated November Ist, 1920, in order to give its opinion on the bearing 
of Article 19 of the Covenant, particularly regarding the powers of the 
Assembly as indicated in this article, is of opinion: 

That, in its present form, the request of Bolivia is not in order, be- 
cause the Assembly of the League of Nations cannot of itself modify 
any treaty, the modification of treaties lying solely within the com- 
petence of the contracting States; 

That the Covenant, while insisting on scrupulous respect for all 
treaty obligations in the dealings of organised peoples with one another, 
by Article 19 confers on the Assembly the power to advise (the French 
word in the Covenant is “‘inviter’’—that is to say “‘invite’’) the considera- 
tion by Members of the League of certain treaties or the consideration 
of certain international conditions; 

That such advice can only be given in cases where treaties have be- 
come inapplicable—that is to say, when the state of affairs existing at 
the moment of their conclusion has subsequently undergone, either 
materially or morally, such radical changes that their application has 
ceased to be reasonably possible, or in cases of the existence of interna- 
tional conditions whose continuance might endanger the peace of the 
world; 

That the Assembly would have to ascertain, if a case arose, whether 
one of these conditions did in point of fact exist. 


Mr. Edwards, on behalf of Chile, accepted this interpretation, which the 
Bolivian delegation likewise accepted, reserving “the right to submit its 
demand afresh to the League of Nations, in accordance with the principles 
and form laid down by the Covenant, and at the time which it considers 
most advisable.” ® 

In the course of Mr. Edwards’ address, he stated that Chile was ready to 
negotiate directly with Bolivia, saying, ‘‘Chile has never closed that door 
to Bolivia, and I am in a position to state that nothing would please us 
better than to sit down with her and discuss the best means of facilitating 
her development.”’ 1° 

Here the questions rest, so far as the League of Nations is concerned. 

In December, 1921, Chile invited Peru to hold a plebiscite in the provinces 
of Tacna and Arica. The Chilean Minister of Foreign Affairs took up the 


8 League of Nations, Records of the Second Assembly, Plenary Meetings, Geneva, 1921, Pp. 
261. 
Tbid., pp. 466-468. 10 Thid., p. 467. 
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question as it was left by the proposal of 1912. He invited Peru, “ without 
loss of time to carrv into practice the resolutions celebrated in 1912”. In 
the following passage he stated the reasons which actuated Chile at this time 
to propose a renewal of negotiations: 

It is true that the 1912 proposal postpones celebration of the plebiscite 
until 1933, but such postponement would be equivalent to the mainte- 
nance in America of a cause of possible international conflicts, obliging 
Peru and Chile, and perhaps other countries, to support excessive 
military establishments by war." 


Peru replied promptly on the 18th, refusing the offer on the ground “that 
a plebiscite, carried out under Chilean auspices and after the lapse of so 
many years, instead of composing differences would only tend to increase 
them.’”’ Peru made a counter-proposal of arbitration as follows: 

Recently at Geneva the Chilean Government, through its representa- 
tives, denied jurisdiction to the League of Nations to interfere in the 
differences existing between Chile and Bolivia on the ground that 
these constituted an American political problem. 

In recognition of this principle, which implied, as a natural con- 
sequence, the obligation to secure its solution within our own con- 
tinent, my government, consistently following the traditions of its inter- 
national policy in favor of arbitration, invites that of your excellency 
to submit together the entire question of the South Pacific, which has 
continued to keep them apart, to arbitration, arranged at the initiative 
of the government of the United States of America, a step which, I am 
convinced, would assure the satisfactory solution of the question, 
fraught with so much danger to the peace of the continent, and put an 
end to all controversy, in accordance with the new tendencies toward 
peace and justice, which today govern the world.” 


Chile’s reply was even prompter, proposing the continuance of direct 
negotiations ‘‘to fix the precise points of the question, and determine the 
points which must be arbitrated to reach a perfect agreement”’." 

At this point Bolivia appears to have intervened, sending a note to Chile 
proposing an international conference of representatives of the interested 
nations, as well as of neighboring states, in order to solve South Pacific 
problems. The Bolivian Minister of Foreign Affairs asserted in the note 
that the settlement of the Tacna-Arican controversy was not the only ques- 
tion unsettled arising out of the Pacific War. The Chilean reply stated 
roundly that ‘Bolivia did not have and does not now have any direct or 
indirect interest’’ in the settlement of this controversy between Chile and 
Peru, and that “‘any action by Bolivia tending to intervene in this divergency 
signifies an intrusion foreign to diplomatic custom and contrary to good re- 
lations between our countries.’’ 

The reply of Peru to Bolivia was of a friendly nature and stated that it 
11 Washington Post, Dec. 14, 1921, p. 1. 12 Ibid., Dec. 20, 1921, p. 3. 
18 Tbid., Dec. 21, 1921, p. 2. 4 Tbid., Dec. 23, 1921, p. 1. 
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would have a special satisfaction in coéperating with Bolivia to bring about 
arbitration of the differences between Bolivia and Chile, provided, however, 
that the present controversy between Peru and Chile could be settled by 
arbitration. 

On the 26th of December, Chile accepted the proposal of Peru that the 
two countries should appoint plenipotentiaries to meet at Washington, in 
order to continue negotiations for the solution of the controversy." 

After some further correspondence, which is not material to the present 
purpose, Secretary of State Hughes sent, on January 17, 1922, on behalf of 
the United States, the following note: 


The government of the United States through the courtesy of the 
Ambassadors of Chile and Peru in Washington have been kept informed 
of the progress of the recent negotiations, carried on directly by tele- 
gram between the governments of Chile and Peru, looking toward a 
settlement of the long-standing controversy with respect to the unful- 
filled provisions of the treaty of Ancon. 

It has noted with the greatest pleasure and satisfaction the lofty 
spirit of conciliation which has animated the two governments and that 
as a result of the direct exchanges of views, the idea of arbitration of the 
pending difficulties is acceptable in principle to both. It has also 
taken note of the suggestion that representatives of the two Govern- 
ments be named to meet in Washington with a view to finding the 
means of settling the difficulties which have divided the two countries. 

Desiring in the interests of American peace and concord to assist in a 
manner agreeable to both governments concerned in finding a way to 
end this long-standing controversy, the President of the United States 
would be pleased to welcome in Washington the representatives which 
the governments of Chile and Peru may see fit to appoint to the end 
that such representatives may settle, if happily it may be, the existing 
difficulties, or may arrange for the settlement of them by arbitration.” 


The Republics of Chile and Peru accepted the invitation and appointed 
their representatives. 

In his address welcoming the delegates of the Republics of Chile and Peru, 
Secretary of State Hughes said, in behalf of the United States and in his 
own behalf: 


I congratulate you upon the high purpose and the noble and con- 
ciliatory spirit which have animated both governments in the approach 
to this meeting and upon the earnest desire which both have mani- 
fested that through this friendly intercourse a mutually satisfactory 
settlement may be found. Permit me to express not only the hope but 
the firm conviction that your zealous and well-directed endeavors 
dominated by this friendly spirit will be crowned with complete suc- 

You have here the privilege and responsibility of exceptional op- 
portunity. Perhaps no event has ever been contemplated by the 


16 Washington Post, Dec. 27, 1921, p. 2. 
16 Thid. 17 Tbid., Jan. 19, 1922, p. 5. 
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American republics with deeper interest and more fervent hope. The 
only relief for a troubled world is in resort to the processes of reason 
in lieu of those of force. Direct and candid interchanges, a sincere 
desire to make an amicable adjustment, the promotion of mutual 
understanding and the determination to avoid unnecessary points of 
difference in order that attention may be centered upon what is fair 
and practicable—these are of the essence of the processes of reason.® 


The conference resulted on July 20, 1922 in a protocol of arbitration and 
a supplementary act defining the scope of the arbitration. The protocol 
provides that the difficulties arising out of the unfulfilled provisions of the 
treaty of peace of October 20, 1883 shall be submitted to the arbitration of 
the President of the United States of America for final decision. The supple- 
mentary act provides that the arbitrator shall determine whether a plebiscite 
shall be held and, if this question is decided in the affirmative, the arbitrator 
shall have full power to determine the conditions for holding the plebiscite. 
If the decision of the question is in the negative, Chile and Peru agree to 
further discussions of the situation and, in the event that no direct agreement 
is then reached, the two governments agree to request the good offices of the 
United States in order to reach an agreement." 

It is a deep source of satisfaction to the good people of the twenty-one 
American Republics that Chile and Peru have met in conference and devised 
a method for the settlement of the dispute which has embittered their re- 
lations for so many years; it is a further source of satisfaction that American 
affairs have been solved by Americans, in America, and it is a final source of 
satisfaction that the good offices of the United States were instrumental in 
bringing about the agreement, and that the President of the United States is, 
by the choice of both Chile and Peru, to adjust their differences. 


JAMES Brown Scott. 


THE MARGINAL SEA 


The Institute of International Law in the preamble of its declaration of 
1894 concerning ‘‘The Definition and the Régime of the Territorial Sea”’ 
asserts that: ‘‘There is no reason to confound in a single zone the distance 
necessary for the exercise of sovereignty and for the protection of coastwise 
fishing and that which is necessary to guarantee the neutrality of non- 
belligerents in time of war.” 

The term ‘‘confound”’ is used advisedly when one considers the confusion 
of thought that exists concerning the nature and the extent of the marginal 
sea. This confusion of thought is most readily perceived in the excellent 
compilation prepared by Henry G. Crocker for the United States Govern- 

18 Washington Post, May 16, 1922, p. 3. 

‘8 The texts of the protocol and supplementary act are printed in the Supplement hereto, 
p. 11. 
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ment in 1919 under the title, ‘‘The Extent of the Marginal Sea: A Collection 
of Official Documents and Views of Representative Publicists.”’ 

The arguments on this subject raise such technical and abstract questions 
as rights of occupation of the territorial sea, of ownership, of sovereignty, 
of dominium, of imperuim, and of servitudes. While such discussion is of 
the highest value in revealing the various aspects of the problem, it serves 
particularly to reveal the incongruities and also the absurdities of the at- 
tempt to set a single arbitrary limit to the exercise of rights of jurisdiction by 
a nation over its coastal waters. If one argues for the right of sovereignty, 
for example, as does the Institute of International Law, one is compelled 
to concede certain limitations which are incompatible with sovereignty, 
e. g. the ‘‘right of innocent passage’’. If one argues for ownership, he finds 
a different kind of ownership than on land. And so on, with the various 
legalistic concepts one may employ to explain the diverse perplexities of this 
problem. It is not at all strange that publicists and the general public 
together should flee to the refuge of the arbitrary three-mile limit. In the 
popular mind this limit of jurisdiction would seem to be regarded as a kind 
of floating fence patrolled by a lone and lonely policeman who is forbidden 
to act until someone attempts to slip through, very much like a small boy 
at a baseball game. 

But this attempt to apply a single arbitrary limit of jurisdiction to utterly 
different situations results, as the Institute of International Law has pointed 
out, in much needless confusion. For example, there is a vast difference 
between the less frequented territorial waters of Australia and the much 
frequented waters of the North Sea, where several nations border and enjoy 
the same fishing rights. There is a vast difference between navigation off 
the coast of Peru and navigation through the Straits of Dover, that great 
highway of commerce which includes the territorial waters of both England 
and France. 

Take the question of the configuration of a coast: it is manifestly impossi- 
ble to make the three-mile limit conform to all the sinuosities of bays, gulfs, 
fjords, and other similar bodies of water as in the case of Norway. The 
line must be run as a straight line parallel in a general sense to the main trend 
of the coast. Then there are so-called “‘home waters” off various coasts 
that are indifferently termed gulfs, bays and seas, such as Conception Bay 
in Newfoundland and Massachusetts Bay, where certain prescriptive rights 
have been recognized as belonging to the adjoining nations. 

There are rocks, sunken reefs and shoals, islands, and even pear! fisheries, 
considerably beyond the three mile limit in some instances, which are gener- 
ally admitted to be appurtenant to the adjacent shores and which greatly 
enlarge what are termed the territorial waters. The Lizard off England, 
the Isle of Pines off Cuba, the islands of the Dalmatian Coast, and the 
Inland Sea of Japan all illustrate this fact in varying degrees. 

Fisheries are naturally of immediate and vital concern to the inhabitants 
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of the adjacent coast. Special measures must often be taken to protect 
spawning beds in the near neighborhood of the shore and to prevent the 
extinction of valuable fisheries through the use of certain wholesale methods, 
as by trawling from steamers. A strict adherence to the three-mile limit 
as in the case of a spawning bed extending four or five or more miles out to 
sea would render this task of protection extremely difficult or even impos- 
sible. The extension of the right of jurisdiction to six miles recommended 
by the Institute of International Law would of course aid materially in the 
conservation of fisheries on which the livelihood of the poor inhabitants of 
the neighboring shores may depend. It must be recognized, however, that 
in the case of some valuable fisheries off what might be termed remote coasts 
extensive rights have been acquired either by prescription or by treaty, 
as by French and American fishermen along the shores of Newfoundland 
or in Hudson Bay. 

Then there is the distinct problem of neutral waters where belligerent 
acts may not be tolerated, particularly in the neighborhood of inhabited 
coasts, by vessels using cannon whose range is five or six times that originally 
suggested by Bynkershoek as the test of national jurisdiction over the mar- 
ginal sea. Here again the Institute of International Law is willing to make 
a most sweeping concession authorizing neutral nations to extend their 
jurisdiction by special notification ‘‘beyond six miles up to the range of 
coast artillery’’! 

We are now confronted, in the method of enforcing the Volstead Act, with 
the moot problem of the right of a nation to avert outside the three-mile 
limit an attempted violation of its various laws, notably concerning police, 
customs, immigration, and sanitary regulations. 

Such are some of the different aspects of this highly controversial question 
concerning jurisdiction over the marginal sea. It would be of interest to 
consider still other aspects, for example, the right of ownership of the sub- 
soil extending out from the coast as in the case of the mines of Cornwall or 
of the oil fields off the coast of California. A strictly technical interpreta- 
tion of the three-mile limit in these instances would doubtless lead to serious 
complications. 

A most striking illustration of the reductio ad absurdum of the three-mile 
limit rule is the case of the establishment of gambling houses on the ice more 
than three miles distant from Nome in Alaska, in the year 1904. According 
to the strict constructionists the American authorities would be compelled to 
refrain from any measures to deal with this abuse in flagrant defiance of 
the laws of that community! ! 

Enough has been adduced possibly to demonstrate that the three-mile 
limit as an arbitrary criterion is entirely unsatisfactory when applied to so 
many diverse situations and distinct problems. The reasons for this 
arbitrary limit whether based on concepts of sovereignty, ownership, impe- 


1 See Revue Générale de Droit International Public, 1904, p. 340. 
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rium, dominium, or any other hypothesis, are quite inadequate and uncon- 
vincing. Precedents may be found for not adhering strictly to the three- 
mile limit under different circumstances. Many publicists of weight are 
quite willing to acknowledge with the Institute of International Law the 
necessity of establishing other norms and regulations concerning the mar- 
ginal sea. The great difficulty, of course, is the assumed necessity of secur- 
ing a formal agreement among nations for any departure from the three-mile 
standard. But this assumed necessity may not seem so imperative if it 
should be found possible to interpret and to apply in a reasonable manner 
the earlier principles already agreed upon. 

It would seem demonstrable that most of the confusion of thought con- 
cerning maritime jurisdiction has been due to the erroneous interpretation 
of the familiar statement of van Bynkershoek that, ‘“‘The control of the land 
(over the sea) extends as far as cannon will carry; for that is as far as we seem 
to have both command and possession.’’? The error of later publicists 
has been to confuse the principle itself with Bynkershoek’s illustration of the 
principle, for he goes on expressly to state, ‘‘I am speaking, however, of our 
own times, in which we use these engines of war (cannon); otherwise I should 
have to say in general terms that the control from the land ends where the 
power of men’s weaponsends.”’ Inother words Bynkershoek wasenunciating 
a general principle of ‘‘control from land”’; and he took the most powerful 
weapon of his day to illustrate his principle. He was not thinking of this 
day of heavy coast artillery. He certainly could not have anticipated the 
powerful squadrons of swift cruisers, torpedo boats, and submarines,—not 
to mention airships,—that enable nations to exercise a much vaster and 
infinitely more effective control over their marginal seas. 

It should be remembered, furthermore, that this principle of ‘‘control 
from land” was by no means original with Bynkershoek: it had been already 
enunciated more than a hundred years before by Grotius when he said: 


Now the lordship over a portion of the sea is acquired in the same 
way as other lordships—that is, as we have said above, by way of persons 
and by way of territory. By way of persons, when a fleet, which is a 
sea army, is established somewhere in the sea; by way of territory, 
in so far as those who navigate in that part of the sea nearest the land 
can be held in restraint from the land, no less than if they were found 


upon the land itself. 


The reason why the publicists and statesmen so generally welcomed 
Bynkershoek’s feeble cannon shot as the limit of jurisdiction over the mar- 
ginal sea was because of the inordinate claims of various nations to the con- 
trol of the seas: Spain and Portugal to entire oceans by the largesse of Alex- 
ander Sixth; Venice to the Adriatic, Sweden to the Gulf of Bothnia; and 

* De Dominio Maris, p. 363-364, in Classics of International Law published by the 
Carnegie Endowment for International Peace. 

3 De Jure Belli ac Pacis, Book II, Chapter III, section 13, pages 129-130. 
Classics of International Law. 
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England to ‘‘The Four Seas’’ reaching from Cape Finisterre to Land van 
Staten in Norway. It was to combat these absurd and arrogant preten- 
sions to ‘“‘sovereignty of the seas” that Grotius wrote his Mare Liberum in 
the defense of the Dutch interests in international trade and intercourse. 
It is important to note that this battle for the freedom of the sea was not so 
much to assert a prior recognized right as it was to restrict the claims of 
national sovereignty over extensive bodies of water. In other words, we 
have a conflict between two great principles: that of national jurisdiction, 
and that of freedom of navigation on the high seas. Both had to be main- 
tained within the bounds of reason and mutually reconciled. Hence the 
right of ‘‘innocent passage” through the territorial waters of nations border- 
ing on the great highways of “universal commerce” 

But this right of “innocent passage” has never been clearly defined in 
specific terms. It has been even questioned by some publicists as applying 
to vessels of war. This would seem unreasonable as vessels of war may 
often be engaged in missions of friendship and mercy. It may generally be 
assumed that the purpose of a vessel, whether a merchantman or a warship, 
in passing through the territorial waters of any nation is legitimate and 
peaceful in the larger interests of international intercourse. Under this 
test it would seem seriously open to question, however, whether the sur- 
reptitious use of Norwegian territorial waters by German submarines in 
order to escape capture during the recent war could properly be termed 
“innocent’’. 

The presence of any vessel off the coasts of any nation, particularly when 
remote from the main highways of ‘‘universal commerce’, whether for 
fishing, trade or any other purpose, cannot fail to be of interest, and even 
at times of concern, to the people of the adjoining country. If a vessel is 
approaching for purposes of trade; if its intentions are truly “‘innocent”’, it 
may not properly object to such measures as may seem essential to the ef- 
fective enforcement of local laws and regulations concerning such matters as 
navigation, revenue, health, and police protection. This is especially evi- 
dent in the maintenance of neutrality. If these measures should prove 
unduly harassing they may deter future commercial relations or even, in 
extreme cases involving actual damages, entitle a vessel to redress. 

The main consideration to be borne in mind is that freedom of the seas 
is primarily for the genuine purpose of “universal commerce’’; it is to ensure 
the right of navigation: it is not to give special privileges as against the rights 
of every nation to what has been well termed ‘protective jurisdiction” 
within its marginal waters. This is a right which may be exercised along 
land frontiers with comparative ease though some nations have found it 
necessary, as in the case of Mexico and the United States, to permit the 
pursuit of criminals within each other’s territory. ‘‘ Protective jurisdiction” 
is obviously much more difficult on the sea under varying conditions of 
weather, navigation, and coastal waters. It should never be considered in 
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a narrow technical sense such as to reduce a nation to the undignified, im- 
potent, ridiculous réle of playing hide-and-seek within an imaginary three- 
mile limit with swift craft waiting a favorable opportunity to dash through, 
violate national laws, and slip out immediately with impunity. 

It is stultifying to say that a nation may not prevent all attempted viola- 
tions of its laws within a reasonable zone off its coasts, whether by insurgents, 
smugglers, or any other kinds of criminals. Few have ventured to deny the 
right of Spain in the cause célébre of the Virginius to ward off a filibustering 
expedition long before it could get within three miles of the coast of Cuba. 
This principle would seem to hold with respect to any attempted violations 
of national laws so long as there is no infringement of the right of genuinely 
‘‘innocent passage” and of freedom of the seas for legitimate purposes of 
‘‘universal commerce”. This was the principle upheld by Chancellor Kent 
in a statement which has not received due consideration: “All that can 
reasonably be asserted is, that the dominion of the sovereign of the shore 
over the contiguous sea, extends as far as is requisite for his safety, and for 
some lawful end.’* This is the principle recognized by Hall: “It may be 
doubted, in view of the very diverse opinions which have been held until 
lately as to the extent to which marginal seas may be appropriated, of the 
lateness of the time at which much more extensive claims have been fully 
abandoned, and of the absence of cases in which the breadth of territorial 
water has come into international question, whether the three-mile limit 
has ever been unequivocally settled; but in any case, as it has been deter- 
mined, if determined at all, upon an assumption which has ceased to hold 
good, it would be pedantry to adhere to the rule in its present form; and 
perhaps it may be said without impropriety that a state has theoretically 
the right to extend its territorial waters from time to time at its will with the 
increased range of guns.’’ ® 

In conclusion it may be asserted that the problem of the marginal sea is 
to be viewed neither as one of ownership, of sovereignty, of dominium, of 
imperium, of servitudes, or of other like juristic concepts. It is not one of 
establishing an arbitrary three-mile limit applicable to all contingencies. 
It is to be regarded as a question of the primordial right of every nation to 
exercise a ‘‘protective jurisdiction”’ over its coastal waters in matters af- 
fecting its own safety and welfare. 

The validity of the principle of ‘control from land”’ should be maintained 
irrespective of the precise manner in which it may be applied. Nations 
will naturally strive to exercise their right of jurisdiction in a manner that 
will not adversely affect the legitimate interests of other nations. If by any 
chance they should abuse the right, they must expect, as in all other fields 
of international relations, to make proper redress. If any nation, on the 
other hand, under the cloak of vindicating the principle of freedom of the 


‘ Kent’s International Law, J. T. Abdy, 1877, page 100. 
5 International Law, 6th edition, page 153. 
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seas, should abet its nationals in dubious transactions resulting in the viola- 
tion of the laws of another nation, it would be guilty of an unfriendly act 
which is not merely to be deplored but to be vigorously resented at times. 
In view of the fact, however, that this right of ‘‘ protective jurisdiction”’, 
like the freedom of the seas, is of mutual and vital concern to all nations, 
it is not to be expected that it will either be exercised rashly or challenged 
in a captious spirit. 

The United States would be most unwilling to become embroiled without 
cause with other nations over the question of maritime jurisdiction, particu- 
larly when it involved the contentious issue of Prohibition. Nor is it likely 
that Great Britain by reason of its possession of islands off the coasts of the 
United States would be willing to cloak illicit commerce under the British 
flag by alleging the freedom of the seas. Both nations should be equally 
concerned in the assertion and vindication of this fundamental right of 
‘protective jurisdiction”. They should be willing to take the lead in clear- 
ing away the lamentable confusion of thought on this whole subject of mari- 
time jurisdiction. Instead of making a fetish of the three-mile limit, of 
worshipping the graven image rather than what it represents and sym- 
bolizes, they and all other nations should go back to first principles enunci- 
ated by Grotius and Bynkershoek. International law must be freed from 
the formalism and the technical refinements that have perverted other sys- 
tems of jurisprudence. It must be interpreted and applied in a liberal 
spirit that places principles above rigid forms and procedure. 


Puitip MARSHALL Brown. 


THE COMITY OF NATIONS 


In October last, according to newspaper report, a New York court issued 
an attachment upon funds belonging to the Mexican Government in the 
hands of a financial agent of that government in the city of New York. 
In emphatic protest, the Obregon administration closed its New York Con- 
sulate. Secretary Hughes at once appealed to the Governor of New York 
to persuade the court to release the attachment which was done. Presently 
the Mexican Consulate was opened for business again. 

Had the writ been issued by a State court affecting property of the Con- 
sulate it would have been in violation of the usages of international law. 
Private property of a foreign consul may be attached but in this country 
only by a United States court (Art. III of the Constitution). The same 
article extends the judicial power of the United States to controversies 
between a state or the citizens thereof, and foreign states, citizens or subjects. 
This would seem to cover the case in question. 

So that even if funds of a foreign government in the hands of a fiscal 
agent may be attached, which is not the case since a foreign sovereign cannot 
be sued without its consent, action by a State court is improper. 
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The Mexican Government also raised the point that, as it had not been 
recognized and on that account had been refused the right to sue, to be 
sued was rather a lack of reciprocity. 

I am not very much concerned to follow all the ins and outs of these com- 
plications. I wish rather to use the incident as a peg upon which to hang 
an inquiry. Wherever the interests of a foreign government are concerned 
with which government only the National Government can deal, is there 
not a field of questionable rights, of doubtful jurisdiction, where the comity 
of nations demands that action be withheld until the assent of the State 
Department thereto has been granted? In other words is it not a question 
not of rights but of manners? The intercourse of states is carried on by 
agents and the harmony and friendship and good will between those states 
is largely dependent upon those courtesies of expression and of action, which 
such agents show. 

When this principle is translated into action by states in their relations 
with one another, it becomes a real factor in the development of international 
law. Oppenheim expresses this idea as follows: 

In their intercourse with one another, States do observe not only 
legally binding rules and such rules as have the character of usages, 
but also rules of politeness, convenience, and goodwill. Such rules of 
International conduct are no rules of law, but of comity. The Comity 
of Nations is certainly not a source of International Law, as it is dis- 
tinctly the contrast to the Law of Nations. But there can be no doubt 
that many a rule which formerly was a rule of International Comity 
only, is nowadays a rule of International Law. And it is certainly 
to be expected that this development will go on in future also, and that 
thereby many a rule of present International Comity will in future 
become one of International Law." 


Take another illustration of a case where the strict application of the law 
might very well be alleviated by the principle of comity. Foreign ships 
in American ports, as the law stands, are debarred from selling or trans- 
porting wine, beer and spirits. On the high seas under their own law such 
traffic is allowed. As a compromise they offer to seal up their bars under 
proper bond while within our jurisdiction. A spirit of fanaticism refuses 
this compromise. The principle of comity between nations would accept 
such compromise. To refuse it is tantamount to a reflection upon the 
good faith of the offer. It is a breach of comity. 

Just how far comity should be allowed to encroach upon the letter of the 
law is a question. 

‘‘ All things are lawful unto me, but all things are not expedient,’ 
Paul to the Corinthians. 

Criminals have been extradited without treaty through comity. The 
basis of the old Hovering Acts is declared to be comity. Foreign judgments 
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are given effect by comity. The gospel of courtesy and goodwill should be 
carried farther. When one of our State legislatures passes resolutions 
deploring the condition of Ireland, it is in violation of comity, just as it would 
be if the British Parliament deplored lynching in the South, in fact more so 
because our States have nothing to do with foreign affairs. 

Consideration for the feelings of others, which is one of the marks of a 
gentleman, is just as important in the relations of states as of individuals. 
Nations like men may be well bred or ill bred. 

If Mexico smooths the way for her parliamentary problems by denuncia- 
tion of the Gringo; if the agents of our own country by word or act wound 
the susceptibilities of the weaker governments of this continent; if the rights 
of a sovereign state, Mexico or Japan or little Hayti or whoever it may be 
are roughly brushed aside; in any such case the comity of nations is violated. 

It is rather significant that neither Moores Digest nor the Naval war 
college “‘situations’”’ contain the title “‘Comity of States”’ in its index. 
Nor have most of the text writers enlarged upon this topic. Hence this 
comment. Our international manners should be as good as our morals. 
They make for peace, for intercourse without friction, for usefulness. 
They disarm fear. The strong man owes peculiar consideration to weaker 
folk. It is so with nations. German arrogance raised up a world hostile 
to Germany long before the great war. 

This is the rule of expediency as well as of ethics. Hear what Montes- 
quieu says: “‘ Le droit des gens est naturellement fondé sur ce principe, que 
les diverses nations doivent dans la paix le plus de bien, et dans la guerre 
le moins de mal qu’il est possible, sans nuire a leurs véritables intéréts’’. 


T. S. Woo.sey. 


NATIONALITY OF MARRIED WOMEN 


Mr. A., an official in the United States consular service stationed abroad, 
was recently married in England to a British subject. When they after- 
wards sought to come to the United States it was found that the wife was 
ineligible to an American passport under the provision of the Act of Con- 
gress approved September 22! last in accordance with which she did not gain 
American nationality. Likewise a British passport was refused her because 
under the British law of 1914 she had lost her British nationality. It is 
true that under Section 2 of the recent Act of Congress she may be natural- 
ized because eligible to citizenship, but as the Act requires a one year period 
of residence in the United States prior to the filing of her naturalization 
petition it is obvious that in her case the naturalization process cannot take 
place because she is not eligible to a passport to come here, this notwith- 
standing the broad and general statement of the first paragraph of the same 
Act, “‘that the right of any woman to become a naturalized citizen of the 


1 Printed in Supplement to this Journat, p. 52. 
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United States shall not be denied or abridged because of her sex or because 
she is a married woman.” This section certainly runs counter to the sit- 
uation provided for by the rest of the Act, because in this and similar cases 
her effective right to become a naturalized citizen has certainly been abridged 
because she is a married woman. 

The Act further provides that Section 3 of the Expatriation Act of 1907 
is repealed as well as Section 1994 of the Revised Statutes originally passed 
in 1855. The legislative and judicial history of expatriation in the United 
States is sufficiently familiar not to be rehearsed. Not until the Expatriation 
Act of 1907 was passed did the law of the United States fit in with the laws 
passed on the subject by practically all other civilized states of the world. 

The idea that a married woman assumes the nationality of her husband 
has been traced back to the Code of Justinian and finds justification in the 
Siete Partidas. The modern foundation for the rule is in Article 12 of the 
Code Napoleon: ‘“‘The alien woman who marries a Frenchman follows the 
condition of her husband.”’ This provision of the Code Napoleon was copied 
in the legislation of many states, particularly of Latin America. It being 
shown that the municipal law of France could not operate to give foreign 
nationality to a French woman married to an alien but could only operate 
in so far as to deprive her of French nationality, the Code Napoleon was 
changed in 1889 adding a provision to this effect: ‘‘The French woman 
married to an alien preserves her French nationality if the law of her husband 
does not confer upon her his nationality.’”” This provision had been antici- 
pated or was followed by the following countries: Portugal, Italy, Switzer- 
land, Bulgaria, China, and in Latin America probably by Costa Rica, 
Mexico, and Nicaragua.’ 

A few countries show the influence of domicile but the majority provide an 
automatic expatriation of the woman national marrying an alien: Germany, 
Austria, Belgium,* Denmark, Spain, Finland, Greece, Hungary, Japan, Liech- 
tenstein, Luxemburg, The Netherlands, Russia (at least prior to 1918), 
and in Latin America it would appear that the same rule was followed with- 
out any condition in Brazil, Bolivia, Cuba, the Dominican Republic, 
Guatemala, Haiti, Honduras, Peru, and Venezuela. The British law of 
1914 appears likewise to be unconditional and automatic. 

The necessity for a modification of the passport regulations so as to permit 
the issuance of a United States passport to the alien wife of an American 
citizen becomes obvious. 

The repeal of the section of the United States Statutes by which an alien 
woman eligible to naturalization acquired American citizenship by marrying 
an American citizen likewise comes in conflict with the legislation of prac- 
tically all countries. It would appear that so far as legislation goes Ecuador 


2 Zeballos, La Nationalité, vol. 3, pp. 443-465; vol. 4-5, pp. 727-789. 
* The Belgian Law of May 15, 1922, gives a certain right of choice to the wife. Revue 
de Droit International et de Législation Comparée, 3d ser., vol. III, pp. 365-371. 
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and Salvador alone provide that the wife preserves her original nationality; 
Chile, Colombia, Panama, and Paraguay having no express laws upon the 
subject, and the law of Argentina as to loss and gain of a woman’s nationality 
by marriage being a matter of dispute. 

Practical difficulties interfering with the naturalization of an alien woman 
married abroad to an American citizen could easily be removed by modifica- 
tion of the laws and regulations relative to the issuance of passports. The 
provision of the new law repealing the earlier law that the naturalization 
of an alien carries with it the naturalization of his wife will be apparently 
productive of few practical difficulties. 

The provisions of Section 3 are likely to cause troubles growing out of 
double nationality. That section provides that a woman citizen of the 
United States shall not cease to be a citizen of the United States by reason 
of her marriage since the passage of this act unless she makes formal renun- 
ciation of her citizenship before a court having jurisdiction over naturaliza- 
tion of aliens. In other words such renunciation must take place before a 
court in the United States. It is provided, however, that a woman citizen 
shall lose her United States citizenship by marrying an alien ineligible to 
citizenship, a provision obviously at variance with the first section, but by 
the ordinary rule of statutory construction not to be controlled by it. 
Residence abroad for a period of two years in a state of which her husband 
is a national, or five years continued residence outside the United States 
places such a married woman in the same position as a naturalized citizen 
under the Act of 1907. 

One is inclined to ask what demand there was for such a drastic change 
in the laws of the United States and a reversion in effect to the original 
common law rule. The platforms of both the Republican and Democratic 
parties in 1920 contained planks favoring the so-called principle of independ- 
ent citizenship for married women. The Republican platform said: ‘‘We 
advocate . . . the independent naturalization of married women. An 
American woman resident in the United States should not lose her citizen- 
ship by her marriage to an alien.’”” The Democratic platform advocated 
“federal revision which shall insure that an American woman resident in 
the United States by marriage to an alien shall retain her American citizen- 
ship and condition. The same process for naturalization shall be required 
for womenasformen.”’ The International Council of Women at its meeting 
in Copenhagen in 1920 adopted a resolution favoring the independent 
nationality of married women; and the Cable bill, now enacted into law and 
approved as above, had the enthusiastic support of many women’s organ- 
izations including the National League of Women Voters. The Congres- 
sional debate upon the Cable bill showed clearly that it was the result of 
the adoption of the Nineteenth Amendment, and not a little confusion was 
displayed as to the right to vote, United States citizenship, and American 
nationality. 
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Finally the remark of Mr. Justice McKenna set forth in his opinion in 
the case of Mackenzie v. Hare et al.,4 would appear no longer to be the law 
of the United States: ‘‘The identity of husband and wife is an ancient 
principle of our jurisprudence. It was neither accidental nor arbitrary 
and worked in many instances for her protection. There has been, it is 
true, much relaxation of it but in its retention as in its origin it is determined 
by their intimate relation and unity of interests, and this relation and unity 
may make it of public concern in many instances to merge their identity, 
and give dominance to the husband. It has purpose, if not necessity, in 
purely domestic policy; it has greater purpose and, it may be, necessity, in 


international policy.”’ 
J. S. REEVEs. 


THE ISLE OF PINES 


On December 7, 1922, the Committee of Foreign Relations of the United 
States Senate reported favorably the treaty of March 2, 1904, between the 
Republics of Cuba and the United States of America, for the relinquishment 
of the Isle of Pines by the United States in favor of Cuba. 

This was not the first treaty of the kind. An earlier one had been signed 
on July 2, 1903, relinquishing any claim of the United States to the Isle of 
Pines under the treaty with Spain, concluded December 10, 1898. It failed 
of ratification. The second treaty, of March 2, 1904, was reported favorably 
on February 1, 1906. There was, however, an adverse minority report 
presented, and it appears that from that day to this, the treaty has ‘‘slum- 
bered in the Senate’’, to use what may be called a technical expression. 
Fortunately, it is not dead, and present conditions indicate that the Senate 
of the United States will, at no distant date, advise and consent to its 
ratification. 

At the time of signing the second treaty there were Americans interested in 
the Isle of Pines, who sought to secure its annexation by the United States. 
There are doubtless Americans still interested in the Isle of Pines, but they 
have lived so long under the de facto government of the island by the Republic 
of Cuba, that opposition is not to be expected from them to the renunciation 
by the United States of any claim to the Isle of Pines. 

The treaty between Spain and the United States declared in its first 
article that ‘‘Spain relinquishes all claim of sovercignty over and title to 
Cuba’”’. The purpose of the United States was, as expressed in the treaty 
and otherwise, to hand Cuba over to its people when the American occupa- 
tion should cease. As the Isle of Pines was always regarded by Spain as an 
integral part of Cuba, it would have passed by the cession, if the United 
States had ceded Cuba without any reservation. Therefore, the United 
States made it a condition of their withdrawal from Cuba, that the Isle of 
Pines should be omitted from the boundaries of Cuba, and that its status 
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should be determined subsequently, in a treaty to be made between the two 
countries. The treaty of March 2, 1904, was intended to accomplish that 
purpose, and will do so if it is ratified. But whether ratified or not, Cuba 
exercises its sovereignty over the island and will doubtless continue to do so. 
The proposed treaty therefore has merely a sentimental value, but sentiment 
is perhaps the strongest bond between nations, as is amply shown by the 
Treaty of Alliance of February 6, 1778, by which France, our first and only 
ally, pledged to these United States their independence, and guaranteed 
them for all time its possession. 

To understand how the United States should be in a position to conclude a 
treaty relinquishing any claim to the Isle of Pines, it is necessary to state 
some facts and the conclusions to be drawn from them. 

On the twentieth day of April, 1898, the Congress of the United States 
passed a joint resolution authorizing the President to expel the Spanish forces 
from Cuba, and solemnly declaring that ‘the United States hereby disclaims 
any disposition or intention to exercise sovereignty, jurisdiction, or control 
over said Island except for the pacification thereof, and asserts its determina- 
tion, when that is accomplished, to leave the government and control of the 
Island to its people.” ! 

The land and naval forces of the United States, which the President was 
authorized by this resolution to use, accomplished the purpose for which it 
was passed. In the protocol of August 12, 1898, which ended hostilities 
between the two countries, it was provided that Spain should conclude a 
treaty containing, among others, the following articles: 

“Spain will relinquish all claim of sovereignty over and title to Cuba” 
[Article I]. 
“Spain will cede to the United States the island of Porto Rico and 


other islands now under Spanish sovereignty in the West Indies 
.” [Article IT]. ? 


The treaty thus contemplated by the protocol was concluded at Paris, 
December 10, 1898, and contains these provisions as the first and second 
articles. 

The United States remained in occupation of Cuba until May 20, 1902, 
when the American forces were withdrawn and Cuba was turned over to its 
people. Throughout the four years of occupation, the United States sought 
to prepare Cuba for self-government, and the Honorable Elihu Root, then 
Secretary of War, whose duty it was to administer Cuba during this period, 
had given much time and thought to the conditions upon which the with- 
drawal should take place. These conditions he set forth, under date of 
February 9, 1901, in instructions to Major-General Leonard Wood, then 
Military Governor of Cuba. They were five in number. They were 
approved by President McKinley, and at the request of the President and 


1 Supplement to Revised Statutes of the United States, Vol. 2, (1892-1901), pp. 893-894. 
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Mr. Root, they were, with unimportant changes of phraseology, introduced 
by Senator Platt as an amendment to the Army Appropriation Bill of March 
2, 1901. They were adopted, and were properly known as the “Platt 
Amendment’’, from the name of the distinguished Senator from Connecticut 
proposing them as an amendment to the act of which they formed an integral 
part. Articles 1, 2,3,4 and 5 of Mr. Root’s instructions became respectively 
Articles 1, 2, 3, 4 and 7 of the Amendment. Three new articles were added; 
an article concerning sanitation, at the suggestion of General Wood, became 
Article 5; Article 6 concerning the Isle of Pines, and Article 8 of the Amend- 
ment, requiring further assurance by treaty, were inserted by the Senate 
Committee on Cuban Relations, of which Senator Platt was chairman. 
These last two articles were: 

“That the Isle of Pines shall be omitted from the proposed constitu- 
tional boundaries of Cuba, the title thereto being left to future ad- 
justment by treaty” [Article VI]. 

“That by way of further assurance the government of Cuba will 
embody the foregoing provisions in a permanent treaty with the United 
States . . .” [Article VIII]. * 


Article 7 of the Amendment is important. It required Cuba to sell or lease 
to the United States “lands necessary for coaling or naval stations at certain 
specified points, to be agreed upon with the President of the United States,”’ 
in order to “enable the United States to maintain the independence of Cuba, 
and to protect the people thereof, as well as for its own defense.”’ 

The Constitutional Convention adopted the Amendment as a part of the 
Constitution of Cuba, and annexed it to the appendix of that document. 
The two countries embodied the Platt Amendment in a treaty which they 
concluded on May 22, 1903, and which contains no other provisions. There- 
fore, the Platt Amendment is the municipal law of the United States; it is 
the municipal law of Cuba, and it is the sole subject-matter of a treaty be- 
tween the two countries. It was apparently the intention of Cuba and of the 
United States that the provisions of the Platt Amendment should state and 
define the relations between the two Republics in such a way that neither of 
them could, without the consent of the other, modify the obligations created 
by the Amendment; that Cuba could not lessen them without the consent of 
the United States, and that the United States could not enlarge them without 
the consent of Cuba; that each of the contracting parties to the treaty could 
interpret it for itself, but that neither could impose its interpretation upon 
the other; that differences of interpretation should be reconciled through 
diplomatic channels, and that in case of a failure to reach an agreement by 
this method, resort should be had to arbitration, as is the custom between 
independent and self-respecting nations. Great is the strength of the 
United States; great should be its generosity toward the lesser nation. 
Noblesse oblige. 

3 Supplement to Revised Statutes of the United States, Vol. 2, (1892-1901), pp. 1503-1504. 
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Leases were made between the two countries, in accordance with Article 7 
of the Amendment; the first, an agreement to lease coaling and naval stations 
in Guantanamo and Bahia Honda, was signed by President Palma of Cuba, 
on February 16th, and by President Roosevelt on behalf of the United 
States on February 23, 1903; and the second, including the terms of the 
lease, was concluded by representatives of the two countries on July 2nd, 
and approved by President Roosevelt on October 2, 1903. 

Cuba had thus complied with the conditions upon which the Government 
of the United States believed itself justified in withdrawing its forces and 
remitting Cuba to the government of its people. 

It will be observed that the provision concerning the Isie of Pines con- 
tained in Article 6 of the Amendment, formed no part of Mr. Root’s instruc- 
tions of February 9, 1901. It appeared for the first time in the draft of the 
Platt Amendment as it came from the Senate Committee on Cuban Rela- 
tions. The addition was doubtless due to the fact that Americans had 
settled in the Isle of Pines and made investments under the belief that it did 
not form a part of Cuba under Spanish administration, and that the Isle 
of Pines passed to the United States under the second clause of the protocol 
of armistice and the second article of the treaty of peace with Spain, by 
which that country was to cede, and actually did cede to the United States 
“the island of Porto Rico and other islands now under Spanish sovereignty 
in the West Indies.”’ Some color was lent to this contention by the state- 
ment under date of August 14, 1899, made by direction of the then Assistant 
Secretary of War, “that this island [of Pines] was ceded by Spain to the 
United States, and is, therefore, a part of our territory, although it is at- 
tached at present to the division of Cuba for governmental purposes.”’ 4 

That the measured judgment of the Government of the United States 
differed radically from the ill-considered opinion of the Assistant Secretary 
of War, appears from a statement drafted by Secretary of War Root, and 
which by his direction, General Wood endorsed, February 20, 1903, upon a 
copy of the Senate Resolution of February 16, 1903: ‘‘The government of 
the Isle of Pines is vested in the Republic of Cuba, pending such final action 
as may be taken by the United States and Cuba. looking to the ultimate 
disposition of the island.’’ ® 

The majority report of the Committee on Foreign Relations submitting 
the treaty of March 2, 1904, stated that the relinquishment to Cuba of all 
title to the Isle of Pines was ‘‘in consideration of the grants heretofore made 
by Cuba to the United States by the treaty with Cuba of February 23, 1903, 
for coaling and naval stations.”’ ® 

In a letter to the President of the American Club of the Isle of Pines, West 
Indies, dated November 27, 1905, and which is included in the report of the 
majority, Mr. Root, then Secretary of State, said: 


* Senate Document No. 205, 59th Congress, Ist Session, p. 117. 
5 [bid., p. 217. 8 [bid., p. 10. 
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In my judgment the United States has no substantial claim to the Isle 
of Pines. The treaty merely accords to Cuba what is hers in accordance 
with international law and justice. 

At the time of the treaty of peace which ended the war between the 
United States and Spain the Isle of Pines was and had been for several 
centuries a part of Cuba. I have no doubt whatever that it continues 
to be a part of Cuba and that it is not and never has been territory of the 
United States. This is the view with which President Roosevelt 
authorized the pending treaty, and Mr. Hay signed it, and I expect to 
urge its confirmation. Nor would the rejection of the pending treaty 
put an end to the control of Cuba over the island. A treaty directly 
contrary to the one now pending would be necessary to do that, and 
there is not the slightest prospect of such a treaty being made. You 
may be quite sure that Cuba will never consent to give up the Isle of 
Pines and that the United States will never try to compel her to give it 
up against her will. ? 


The Supreme Court of the United States shared Mr. Root’s opinion, as is 
evident from the case of Pearcy v. Stranahan, 205 United States, 257, § de- 
cided by that august Tribunal in 1907; his opinion is likewise shared by 
Secretary of State Hughes, who advocates this act of justice; it is finally 
shared by the Senate of the United States which has favorably reported, and 
will doubtless ratify the treaty of March 2, 1904. 


JAMES Brown Scott. 


7 Senate Document No. 205, p. 11. ® Printed in this JourNnat, Vol. I, p. 784. 
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CURRENT NOTES 
THE INSTITUTE OF INTERNATIONAL LAW 


The Institute of International Law held its last meeting at Grenoble, in 
the south of France, from August 28th to and including September 2, 1922. 
The surroundings were so delightful that it was difficult for the members to 
close their eyes to the scenery and to shut their ears to the ever-present call 
of nature, in an effort to advance, in however slight a degree, the cause of 
science and of that branch of it most in need of development at the present 
day— international law. 

When, however, the fifty-five publicists in attendance, representing as 
they did twenty-one different countries, turned their backs on the pleasures 
of this world and settled down to the things of the spirit, they justified their 
session even in Grenoble, that city of well-nigh irresistible charm. 

The administrative session was held on the morning of the 28th, on which 
occasion members and associates were elected to fill vacancies, of which 
there had been all too many in the past two years, and to decide upon the 
program of the meeting. Three members were elected. Lord Phillimore of 
Great Britain, bearing worthily a great name in the domain of international 
law; Theodor Niemeyer of Germany, professor of international law in the 
University of Kiel, and Axel de Wedel of Denmark, member of the Perma- 
nent Court of Arbitration at The Hague. 

The associates elected were Antoine Hobza, of Czecho-Slovakia, professor 
at the University of Prague; Baron Serge Korff of Russia, professor in the 
School of Foreign Service of Georgetown University, Washington, D. C.; 
Gabriel Noradounghian of Armenian nationality, formerly Minister of 
Foreign Affairs of the Ottoman Empire; Sir Cecil Hurst of Great Britain, 
Legal Adviser to the Foreign Office, and representative of Great Britain in 
many international conferences. Luis Anderson of Costa Rica, formerly 
Minister of Foreign Affairs, an admirable representative of his country and 
of large diplomatic experience, received a majority of the votes of the mem- 
bers present, but lacked one of a majority of the votes cast by correspondence. 
As the majority of each is required, he, therefore, failed of election, but he 
will undoubtedly be chosen at the next session of the Institute. 

Some vacancies were purposely left to be filled at a later date, and un- 
fortunately the death of Mr. Edouard Clunet will leave a vacancy which 
will indeed be difficult, if not impossible, adequately to fill. 

Three important subjects were discussed at the session, conclusions 
reached upon them, and resolutions adopted. 

In the first place, Mr. Alejandro Alvarez had presented a very elaborate 
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report in which he analyzed the Covenant of the League of Nations, sug- 
gested modifications of a fundamental character, and proposed a plan of 
organization which, in his opinion, was likely to possess the advantages 
without the defects of the Covenant of the League of Nations. Many, 
indeed the majority, of Mr. Alvarez’ colleagues, felt that the matters treated 
in his report, which in their opinion was very valuable, were too far-reaching, 
and that it should be “limited to a critical study of the Covenant of the 
League of Nations’. If the subject be considered at the next session of the 
Institute, only this phase of the question is likely to be discussed. 

In the second place, this session of the Institute reached a series of con- 
clusions in the field of double taxation, which has been before its members for 
the past twenty years. The subject bristles with difficulties, nations ac- 
cepting the theory of nationality, on the one hand, and that of domicile, on 
the other, differ in their applications of the principle. Indeed, it is doubtful 
if either principle is or can be in the present state of affairs applied logically 
and consistently so as to satisfy the natural desire of governments to fill their 
empty coffers at the expense of persons with taxable property, who happen 
to be directly or indirectly within reach. 

With these few words of introduction, it is believed that the following 
resolution can be understood without further comment: 


2. With regard to the question of double taxation the Institute of 
International Law expresses the wish that the states may conclude 
conventions with a view to the abolition of the grave injustice of double 
taxation, especially with reference to the duty of succession by death, 
of “inheritance taxes’’; these conventions should bind the states to 
introduce in their legislation certain provisions on the restriction of these 
taxes from the international point of view, basing them uniformly upon 
the following principles: 

Goods are subject in principle to an inheritance tax in the State of 
domicile of the deceased, with reservation of the following exceptions: 

I. Immovables are subject to an inheritance tax in the state in which 
they are situated; 

II. Movables which have been placed upon the immovable or at its 
service in a permanent manner are assimilated to the immovables; 

III. All other goods which form the fixed capital or the capital of 
circulation serving for the exploitation of an immovable or of an 
industrial or commercial establishment are subject to an inheritance tax 
in the state wherein this immovable or this establishment is situated; 

IV. Mortgage credits are subject to an inheritance tax in the state 
where the mortgaged immovable is situated. 

The progressive tax on inheritances should be paid only once. 

The conventions whose purpose it is to abolish double taxes with re- 
gard to the duty of succession by death, should establish equitable rules 
on preference with regard to the progressive tax and, if necessary, oD 
distribution between the interested States. 

When the succession affects goods found in several countries, only 
one of these countries may take account of the calculation of the rate of 
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Of the commission having this subject in charge Professor Strisower of the 
University of Vienna was Reporter. 

In the third place, the Institute devoted much attention to the classifica- 
tion of justiciable disputes, and succeeded in adopting a resolution on this 
important subject. No attempt was made to define a justiciable dispute, 
but a method was suggested by which disputes not hitherto regarded as 
justiciable might be referred to a court of justice for decision. 

In order to understand this resolution, Article 36 of the Statute of the 
Permanent Court of International Justice should be quoted. The first 
paragraph provides that 

“The jurisdiction of the court comprises all cases which the parties 
refer to it and all matters specially provided for in treaties and con- 
ventions in force.” 


The original article on jurisdiction, drafted by the Committee of Jurists, was 
much broader; so broad, indeed, that the Assembly of the League of Nations 
rejected it, and substituted for it the modest clause which has just been 
quoted. This step backward, as it seemed to many, was not pleasing to the 
more advanced element, which succeeded in having added to the article the 
original draft, which could be adopted by any nation caring to do so. 

The text and the procedure are thus stated in the final paragraphs of 
Article 36 of the Statute: 

The members of the League of Nations and the states mentioned in 
the Annex to the Covenant may, either when signing or ratifying the 
protocol to which the present statute is adjoined, or at a later moment, 
declare that they recognize as compulsory, ipso facto and without special 
agreement, in relation to any other member or state accepting the same 
obligation, the jurisdiction of the court in all or any of the classes of legal 
disputes concerning: 

(a) The interpretation of a treaty. 

(b) Any question of International Law. 

(c) The existence of any fact which, if established, would constitute 
a breach of an international obligation. 

(d) The nature or extent of the reparation to be made for the breach 
of an international obligation. 

The declaration referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain members of 
states, or for a certain time. 

In the event of a dispute as to whether the court has jurisdiction, the 
matter shall be settled by the decision of the court. 


Of the commission dealing with this subject, Professor Phillip Marshall 
Brown, of Princeton University, and Nicolas Politis, formerly Minister of 
Foreign Affairs of Greece, were the Reporters. 

It will be seen that the Institute lent the weight of its authority to the 
special procedure provided for in Article 36 of the Statute of the Permanent 
Court, mentioning it in the preamble of the resolution. The entire text 
may now be quoted: 
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The Institute of International Law, while expressing the wish that 
the Powers which, up to the present time, have not adhered to the special 
provision of Article 36 of the Statute of the Permanent Court of Inter- 
national Justice, will adhere thereto, recommends to the state the 
adoption of the following resolutions: 

Article 1—All disputes, whatever may be their origin and character, 
are as a general rule and with the reservations hereinafter provided, 
susceptible of judicial settlement or arbitral solution. 

Article 2—However, when in the opinion of the state that is sued 
the dispute is not susceptible of settlement by judicial means, the 
preliminary question as to whether it is justiciable is submitted to the 
examination of the Permanent Court of International Justice, which 
decides it in accordance with its ordinary procedure. 

If by a three-fourths majority the court declares that the demand is 
not well founded, it retains the case for the purpose of rendering com- 
plete judgment thereon. 

In the contrary event, the case is referred back to the parties and in 
the absence of amicable agreement through diplomacy they remain free 
to submit it later to the court, after having agreed upon the powers to 
be given the latter with a view to permitting it to render judgment in a 
useful manner. 


Finally, the Institute adopted, upon the motion of the writer of the present 
comment, the following resolution: 

The Institute of International Law expresses the desire that all 
the states which are not yet members of the League of Nations may 
participate in the formation and in the proceedings of the International 
Court of Justice. 


A resolution to the same effect had been adopted by the American Bar 
Association at its annual meeting, in San Francisco, on August 10, 1922, with 
the further proviso that the Standing Committee on International Law 
should report to the Association at its next meeting, the changes in the 
statute of the court which, in the opinion of the members of the committee, 
would enable the United States to take part in the proceedings of the Hague 
Court. ! 

The President for the Institute for the Grenoble session was Mr. André 
Weiss, a judge of the Permanent Court of International Justice, who pre- 


1 The original resolution was as follows: 

“The American Bar Association, at its 45th annual meeting, held in the city of San 
Francisco, on the 10th day of August, 1922, expresses the hope that a way may be found by 
which the government of the United States may avail itself of the permanent Court of 
International Justice.” 

Upon the motion of the Honorable William H. Taft, Chief Justice of the United States, 
the following clause was added and adopted as an integral part of the resolution: 

“an instruction to the committee to formulate such amendments or changes in the 
statute which now constitutes the court which, in the judgment of the committee, might 
make it possible for the United States to accept it.’ (Reports of the American Bar 
Association, Vol. xlvii, 1922, pp. 54-59). 
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sided at all of the sessions. The officers elected for the next session of the 
Institute of International Law, to be held in Brussels, in 1923, were: 


President, Baron Edouard Rolin-Jaequemyns, of Belgium. 
Vice-President, Mr. James Brown Scott, of the United States. 


It is expected that this meeting will be largely attended, inasmuch as it is the 
intention of the Institute to celebrate its fiftieth anniversary. On Septem- 
ber 8, 1873, the Burgomaster of Ghent received the members of the Institute 
—then few in number—in the Town Hall, and wished them God-speed in 
their labors. The reply was made by Mr. Edouard Rolin-Jaequemyns, who 
is properly considered as its founder. It is interesting to note that Mr. 
Rolin-Jaequemyns’ younger brother, Albéric Rolin, then a young attorney 
of Ghent, acted as an assistant secretary. The commemorative session of 
the Institute will, it is expected, be held in the Town Hall of Ghent, in the 
month of August, 1923, where the address of welcome will be delivered by 
the Burgomaster, in the Town Hall and in the very room where, fifty years 
previously, his predecessor had welcomed the twelve or thirteen members 
then there assembled. The reply will be made by the son of the founder, 
Baron Edouard Rolin-Jaequemyns, and the younger brother of the founder, 
now Baron Albéric Rolin, Secretary-General of the Institute, and one of its 
past presidents, will be present as the only survivor of that memorable ses- 
sion. 

International law is deeply indebted to the Institute. If its labors in the 
next fifty years are worthy of the first cycle, the centenary of its founding 
will be an imposing international event. 

JAMES Brown Scorrt. 


COURTS-MARTIAL AND THE LAWS OF WAR 


Professor Quincy Wright in his volume on ‘‘The Enforcement of Inter- 
national Law through Municipal Law in the United States,” ! speaking of 
the methods of conducting warfare, legitimate means, care of wounded, 
treatment of prisoners, etc., mentions the Hague Conventions of 1899 and 
1907, the Geneva Conventions of 1864, a number-.of early treaties with 
Algiers, Prussia, Mexico, Morocco, and Tripoli, and Francis Leiber’s 
celebrated instructions for the government of the armies of the United States 
in the field, promulgated in general orders on April 24, 1863. Then he goes 
on to say: 

The enforcement of these laws is largely in the hands of military 
commissions. Courts-martial, being of statutory jurisdiction, cannot 


take cognizance of many of these cases, as violations of the laws of war 
are not listed in the offenses specified in the articles of war.2. By statute 


1 In University of Illinois Studies in the Social Sciences, 1916, v, 1-264. 

* Professor Wright’s note: ‘On authority and jurisdiction of courts-martial and military 
commissions see Rey. Stat., sec. 1342-1343; Military Laws, 1911, p. 744, note 1, p. 745; Dig. 
Op. Judge Adv. Gen., 1912, p. 1067; Leiber’s Instructions, Art. 13.” 


at 
ial 

r- 

he 

or, 

d, 

od 

he 

he 

ch 

is 

n- 

in 

ree 

to 

1a 

all 

ay 

ial 
sar 
ith 

LW 

he 
ee, 
rue 
iré 
re- 
San 

by 
t of 
tes, 
the 
ight | 
Bar 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


courts martial are, however, given jurisdiction over the trial of spies. 

The imposition of criminal penalties upon violators is the 
means employed by both courts martial and military commissions for 
enforcing the law. It must not be lost sight of, however, that the con- 
trol of the army is largely executive rather than legal. It is to the 
discretion of commanding officers that the enforcement of the laws of 
war, whether written or unwritten, in treaties, or in orders, is left 
(p. 210).3 


I may not wish to appear too critical of an otherwise seemingly excellent 
book by an undoubtedly able author, but military affairs may be granted to 
be within my province. This passage is now inaccurate. I take this oppor- 
tunity to correct, not only it, but the same error that may exist in other 
minds. In fact, it sounds almost like ancient history. It reminds one 
of the days of the Mexican War. There was a great deal of disorder among 
the soldiers in the Matamoras district, and Taylor ‘“‘unwilling to bring 
offenders before a military court, endeavored to have the Mexican judges 
act in some cases, but of course they dared not; and he shipped a few of the 
malefactors to New Orleans, where they could not be held for a moment for 
crimes committed abroad.’”’* So it happened that General Scott, an apt 
and far-seeing officer, ‘‘ drafted and laid before the secretary of war a martial 
law order to be enforced in Mexico until action could be taken by Congress. 
Marcy said nothing and returned the paper. Scott sent it on to Taylor, 
and was informed that the General threw it aside almost instantly, calling 
it ‘another of Scott’s lessons.’ Marcy in December recommended that 
Congress authorize a military tribunal; but that body took no action.” 5 

But soon Scott got his opportunity and issued his famous General Order 
No. 20, providing for the punishment of certain offenses “‘by and upon”’ 
the individuals of the armies in Mexico, later amplified and confirmed as 
General Orders No. 267, September 17, 1847.5 In this order Scott declared 
that certain criminal offenses like robbery, theft, assault and battery, stab- 
bing, the destruction of private property, and violations of ‘the laws of war” 
were not provided for and that he would see that proper punishment was 
obtainable. He spoke of the unwritten code, made it by his orders a supple- 
mental code “in and about, all cities, towns, camps, posts, hospitals, and 
other places occupied by the forces of the United States in Mexico, and in 
and about all columns, convoys, escorts, guards, and detachments”’ during 
the war. To handle all cases that might arise, he created military com- 
missions, which had authority to try: 


3 By the Articles of War an officer must keep good order and ‘‘to the utmost of his power, 
redress all abuses and disorders which may be committed by an officer or soldier under his 
command, (Art. 54) and officers guilty of conduct unbecoming an officer and a gentleman 
may be dismissed” (Art. 61).—Professor Wright's note. 

‘Smith, Justin H., The War with Mezico, vol. 11, p. 211. 

5 Smith, op. cit., vol. 11, p. 220. 

* Ibid., pp. 455-456. 
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1. Any inhabitant of Mexico, sojourner or traveller therein, who 
committed any of these offenses upon the person or property of any 
individual of the United States forces, retainer or follower of the same. 

Any individual of the forces, retainer or follower, who committed 
any of these offenses upon the person or property of any inhabitant 
of Mexico, sojourner or traveller therein. 

3. Any individual of the forces, retainer or follower, who committed 
these offenses upon the person or property of any other individual of 
the forces, retainer or follower therein. 


This is the ancient history. In those days the laws to which Professor 
Wright refers were probably triable solely by military commissions, and not 
triable at all—witness the predicament of General Taylor—until those 
commissions had been established. 

But the case is otherwise today. For example, Orders No. 1 of the Ad- 
vance General Headquarters, A. E. F., issued at Treves, Germany, on 
December 23, 1918 declared: 

Army, corps, and division commanders are authorized to convene 
military commissions for the trial of inhabitants offending against the 
laws of war or the military government. 

Commanding officers of each city, town, or canton will appoint an 
inferior provost court for the trial of minor ‘offenses against laws of war 
or military government by inhabitants. 

No member of the American or allied forces will be tried by any 
military commission or provost court.’ 


Here is a clear distinction. In the Mexican War, the military commission 
had jurisdiction over the American soldiers. In the World War, they did 
not, for such jurisdiction was already exercised by courts-martial. 

Let us see then, on what legal grounds, we can disagree with Professor 
Wright’s statement that ‘‘courts-martial, being of statutory jurisdiction, 
cannot take cognizance of many of these cases, as violations of the laws of 
war are not listed in the offences specified in the articles of war.” 

In the first place, the jurisdiction of courts-martial is non-territorial.® 
Wherever officers, soldiers, and retainers, and the rest connected with the 
Army may be “‘they remain subject to the articles of war, army regulations, 
and the general orders of the War Department.” ® The courts-martial 
authority comes down in an unbroken chain from the fifth amendment to the 
Constitution, the Articles of War enacted by Congress in the Act approved 
June 4, 1920, and the Manual for Courts-Martial made effective by an Ex- 

7 This order is cited as a convenient example. It is of course realized that it was issued 
while the old Manual for Courts-Martial, 1916, was still in force; but the revised Manual 
(1921) does not differ from it in these respects. The new Manual is the one cited here, for 
convenience in reference. 

§ Dig. Op. J. A. G., 1912, p. 511. 

* Wright, op. cit., p.38. See Coleman v. Tennessee, 97 U.S. 509, (a case involving murder) ; 
also ‘‘ The jurisdiction of the court-martial becomes exclusive the instant the army leaves our 
national boundaries,’ Glenn, The Army and the Law, p. 91. 
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ecutive Order of the President issued December 17, 1920 under the authority 
of Article 38, chapter ii, of the same Act of June 4, 1920. 

In the second place, the jurisdiction of courts-martial over soldiers extends 
to offenses against the laws of war, whether on campaign, or during military 
occupations. This by virtue of what we now call the ‘general article”, 
that is, the ninety-sixth, which reads: 

Though not mentioned in these articles, all disorders and neglects 
to the prejudice of good order and military discipline, all conduct 
of a nature to bring discredit upon the military service, and all crimes 
and offenses not capital, shall be taken cognizance of by a general or 
special or summary court-martial according to the nature and degree 


of the offense. 


On three separate scores, courts-martial can take cognizance over viola- 
tions of the laws of war: 


(1) Breaches of standing orders and regulations of the army are 
considered ‘‘disorders and neglects to the prejudice of good order and 
military discipline.”” It is the common practice to charge such offenses 
under this article. Furthermore the Rules of Land Warfare, embodying 
the laws of war, are part of the standing orders and regulations of the 
army, as they were published by the War Department, April 25, 1914, 
over the signature of the Chief of Staff, ‘‘for the information and 
government of the armed land forces of the United States.’ " 

(2) Breaches of the laws of war are certainly within the meaning 
of the phrase specifying “‘conduct of a nature to bring discredit upon 
the military service,’ and it has been held that the creation of a dis- 
turbance even on private property, without reference to whether it be 
enemy property or not, or in time of war or not, is an offense under this 
article.” 

(3) The phrase ‘crimes and offenses” not capital has been held to 
include the qualifying phrase “‘to the prejudice of good order and 
military discipline” though that phrase is not repeated. But it must 
be explained that a ‘‘capital”’ crime in military law means something 
different than it does elsewhere. In military law, it means a very few 
offenses of an extremely serious military nature, like desertion in the 
face of the enemy.“ If the violations of the laws of war are, then, too 
serious in their nature to be called “disorders and neglects’”’ they can 
still be prosecuted as “‘crimes and offenses”’. 


But the case goes further than that. Since the days of General Scott, 
not only have courts-martial gained the power of trying soldiers in instances 
where the commander in Mexico found himself powerless until he made the 
law himself, they can now try civilians also. 

By Congressional enactment, a general court-martial now has power to try 


10 41 Stat. 759. 

11 The Lieber Code, in its original form as General Order 100, 1863, has been recognized 
by the Supreme Court as obligatory on the Army. 

@ Dig. Op. J. A. G., 1912, p. 148. 13 Tbid., p. 143. 

14 Manual for Courts-Martial, 1921, pp. 33-34. 


Ex parte Vallandigham, 1 Wall. 243. 
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“any person subject to military law” for any crime or offense made punish- 
able by the Articles of War," and “‘any other person, who by the law of war 
is subject to trial by military tribunal.’’* 

Over a few offenses general courts-martial and military commissions 
are expressly, by statute, given concurrent jurisdiction.” It has gener- 
ally been held that military commissions have no jurisdiction of such 
purely military offenses specified in the Articles of War as those articles 
expressly make punishable by the sentence of courts-martial;'* and in 
repeated instances where military commissions have assumed such 
jurisdiction, their proceedings have been declared invalid in general 
orders. But this rule has not always been strictly observed, especially 
in cases of such offenses as forcing a safeguard '* or intimidation *° 
of persons bringing supplies (2 Winthrop, 2d ed., p. 1312, and note 1; 
reprint 1920, p. 841, note 19; Davis, 3d ed., p. 311).*4 


The facts in the case, then, are that courts-martial have much more power 
in respect to the enforcement of that portion of international law known as 
the ‘laws of war” than when Professor Wright wrote his thesis. 

Yet there are two other points to which objection needs to be made. 
One is his citation of the old sixty-first article of war. He cites it as the 
ultimate means o enforcing the laws of war and cites it in his footnote as if 
“conduct unbecoming an officer and a gentleman” were merely a dereliction 
of duty, as if the article might be used to cover mere neglects. As a matter 
of fact this article, now the new ninety-fifth, has a much different meaning, 
and is now generally known through the country in this special sense. This 
like the ninety-sixth is also a “general article,’’ but it is used quite differently. 
The ninety-sixth has been employed as an almost blanket authority in the 
interests of the service. But the ninety-fifth is a wet blanket. Under it an 
officer can be tried for offenses mentioned in any of the other articles or 
covered by them. In case of conviction, a dismissal is mandatory. In it, 
the words should never be separated, or thought of separately. There is an 
ideal in the service, the ideal of ‘‘an officer and a gentleman” and “An 
officer of the Army is bound to be a gentleman,” says Cushing; * and it is for 
deviations from the standards of gentlemen that this article is used. ‘‘An 
act which is only slightly discreditable is not, in practice, made the subject 
of a charge under this article. The article, in making dismissal imperative 
in all cases, contemplates that the conduct, while unfitting the party for the 
society of men of a scrupulous sense of decency and honor, shall exhibit 
him as unworthy to hold a commission in the Army.” “It is sufficient 


6 Chapter m, Act of June 4, 1920, (41 Stat. 787). 

1 Articles of War, 12, 15. 17 Tbid., 15, 80, 81, 82. 

18 Except where the military commission is also given express statutory jurisdiction of the 
offense. Articles of War, 80, 81, 82. 


9 Article of War, 78. 20 Thid., 88. 
*t Manual for Courts-Martial, 1921, p. 2. 
* Att. Gen. Cushing, 6 Op. 413, 417. *3 See Carrington v. U. S., 208 U.S. 1. 
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that it is morally wrong and of such a nature that, while dishonoring or 
disgracing him as a gentleman, it compromises his character and position as 
an officer of the Army.” * It is used in cases of a broken pledge, of dis- 
orderly conduct in uniform in public places, of false accusations and false 
official statements, of attempts to defraud, and of financial dishonesty, 
and the like.* It would never be used in connection with mere neglect 
to enforce laws. 

My final quarrel with the author under discussion, and it is not so much 
a quarrel as an attempt to eliminate old ideas from current use and circulation, 
is over his statement that the control of the army is largely executive rather 
than legal. This gives a false impression of executive acts by commanding 
officers and tends to make for a belief that courts-martial may be more 
martial than they are courts. ‘“‘Courts-martial are lawful tribunals.” * 
‘‘While courts-martial are not part of the federal judicial system, they 
exercise within the Army functions of a purely judicial nature, for the main- 
tenance of discipline and good order; and are, no less than other courts, 
governed by law.” ” ‘“‘The whole proceeding from its inception is judicial. 
The trial, findings, and sentence are the solemn acts of a court organized and 
conducted under the authority and according to the prescribed forms of 
law. It sits to pass upon the most sacred questions of human rights that are 
ever placed on trial in a court of justice; rights which, in the very nature of 
things, can neither be exposed to danger nor entitled to protection from the 
uncontrolled will of any man, but which must be judged according to law. 
And the act of the officer who reviews the proceedings of the court, whether 
he be the commander of the fleet or the President, and without whose ap- 
proval the sentence cannot be executed, is as much a part of this judgment, 
according to law, as is the trial or the sentence.”’ *8 

So, I would not for a moment have the author under discussion, or any 
other international lawyers, believe that courts-martial cannot now enforce 
laws of war, or that their proceedings are executive rather than legal, or that 
the enforcement of the laws of war is merely within the discretion of com- 
manding officers who can only be punished for neglect of their solemn duties 
with regard to those humanitarian laws when their acts are flagrantly dis- 
graceful and disreputable. 

As a matter of fact, though, without reference to courts-martial and 
legal decisions and statutes, the real enforcement of national regulations 
concerning means of conducting hostilities is in the hands of high com- 
manders. Strict and prompt cbedience to orders, which is the military 
habit, makes it fairly certain that the policy of the commander in chief 
will be applied by the lower officers. Prosecutions for occasional and slight 


*4 Dig. Op. J. A. G., 1912, p. 140. See Carter v. McClaughry, 183 U. 8. 365. 
[bid., pp. 141-143. *6 Grafton v. U. S., 206 U. S., 333. 
27 Manual for Courts-Martial, 1921, p. 26. 2811 Op. Att. Gen. 19, 21. 


29 See opinion of Story in Martin v. Mott, 12 Wheat. 28. 
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deviations therefrom, naturally arise from the Army insistence on compliance 
and uniformity in the interests of discipline and control. When we speak 
of the enforcement of that portion of international law known as the law 
of war, we should really consider the General Headquarters or the War 
Cabinet, and not the isolated officer or soldier. For instance it is specifically 
stated in the Manual of Military Law, 1914, for the British Army,*® that 
these rules may not always be applied “in wars with uncivilized States and 
tribes, where their place is taken by the discretion of the commander and such 
rules of justice and humanity as reeemmend themselves in the particular 
circumstances of the case.”” Also, when long range guns bombard Paris, 
when toxic gases are used in battle, when airplanes destroy towns of non- 
combatants on the suspicion that they were used for enemy billets, when 
enormous contributions are levied, and atrocities committed,* these things 
take place because governmental policy or General S‘aff strategy or tactics 
have so prescribed. As far as the courts-martial are concerned, they are 
properly done as the result of official orders from superior officers.** As far 
as municipal courts are concerned, they are acts of state and not subject 
to review. The Supreme Court of the United States has definitely taken 
the stand that the court of an invaded country is incompetent against 
invaders and has no authority to try members of an invading army for acts 
committed as a part of, or even during, a military occupation.” Jurisdiction 
over these things lies only in the field of diplomacy. Enforcement of these 
laws is actually the function, not of such small bodies as courts-martial 
which deal only with deviations from military orders, but of peace delegates 
and negotiating plenipotentiaries, who will see that the appropriate 
paragraphs are written into the treaty of peace. 
ELBRIDGE COLBY 

30 Ch. xiv, par. 7. 

1 Cf, the Leipzig trials of war criminals, this JouRNAL, Oct. 1922, pp. 674-724. 

# As G. A. Finch has stated, 15 Amer. Jour. Int. Law, 440, it is held in the Rules of Land 
Warfare of the United States Army, 1914, par. 366; in Oppenheim, 1912 ed., sec. 253; in the 
British official Manual of Military Law, 1914, ch. xiv, par. 443 (in the writing of which 
Oppenheim collaborated), and in the United States Supreme Court, Martin v. Mott, 12 
Wheat. 28, that violations in accordance with orders render responsible only the commander 
issuing the order, and not the subordinate who carries it out. The French, however, would 
hold responsible the commander who issues an improper order, the subordinates who trans- 
mit it, and the individual who carries it out (see Garner in 14 Amer. Jour. Int. Law, 70), 
evidently assuming that inferiors should disobey, as when Colonel Peters disobeyed an 
order to burn Chambersburg in 1865 during the Civil War. (Stowell & Monroe, International 
Cases, Vol. II, pp. 235-6.) 

% G. A. Finch, 14 Amer. Jour. Int. Law, 218, citing Ford v. Surget, 97 U. 8. 605; Coleman 
v. Tennessee, 97 U. 8. 509; Dow v. Johnson, 100 U. 8. 158; and Freeland v. Williams, 131 
U.S. 405. 
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THE FINANCIAL RECONSTRUCTION OF AUSTRIA * 


The League of Nations was first asked to study the problem of the 
restoration of Austria in March, 1921. After a conference in London in 
that month, the League was informed that the Governments of Great Brit- 
ain, France, Italy and Japan had decided to release, for a period of years to 
be determined later, their liens in respect of all claims against Austria, 
whether for relief credits, reparation obligations, or the costs of the armies 
of occupation. This decision was subject to the conditions that other 
interested governments would agree to a similar postponement and that 
Austria was prepared to place the administration of assets in the hands of 
the League under the international credits scheme. 

This scheme was then under the control of the Financial Committee 
of the League which therefore at once met and on April 4 stated the main 
conditions on which they considered that the restoration of Austria could 
be achieved. Among these were the early decision by the thirteen other 
governments holding liens upon Austria to agree to a similar postponement, 
a decision by all the seventeen governments that the postponement should be 
for a sufficiently long period, such as twenty years, and the willingness of 
Austria herself to undertake drastic internal reforms. At the same time, 
the Committee sent a delegation to Vienna, which studied the position on 
the spot from April 15 to May 10, and recommended a far reaching and 
detailed scheme which was approved by the Council of the League and for- 
warded to the Supreme Council of the Allies on June 3. It was a cardinal 
feature of these recommendations that Austria could only be saved by a com- 
prehensive scheme, including internal reform, sufficient credits, and a 
central control of these credits which would ensure that they were so used 
as to assist, and secure, the internal reform. 

At the time when this scheme was framed, Austria’s credit position 
(apart from the liens upon her assets) was relatively good, and had not been 
seriously impaired by fears as to her social and political stability. It was 
believed, and with reason, that, as soon as her assets were free, they would 
serve as a sufficient security for private credits without the need for govern- 
ment guarantees.’ 

The scheme was not put into operation because the negotiations with 
the many governments whose consent was necessary to the release of the 
liens encountered many difficulties, and proved to be very protracted. It 
was not before July that a way appeared to be opening for a scheme based 
upon the use of Austria’s assets. 


* Reprinted from Supplement to the Monthly Summary of the League of Nations for 
October, 1922. 

1 The full documents relating to this scheme have been published. (Financial reconstruc- 
tion of Austria. Report of the Financial Committee of the Council, with relevant papers, 
Constable & Co. Ltd., London, 1921.) 
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The Early Months of 1922. Inthe meantime, by February 1922, Austria’s 
needs had become imperative, and, unless assistance had been forthcoming, a 
collapse must have taken place in the early part of this year. In this crisis, 
Great Britain, France, Italy and Czechoslovakia came to the rescue by pro- 
viding for assistance from publicfunds. Great Britain advanced £2,250,000 
(of which £250,000 was required for the repayment of an earlier debt), 
France made provision for the advance of fifty-five million francs, Italy 
made provision for the advance of seventy million lire, and Czechoslovakia 
arranged to supply 500 million Czech crowns. Of these sums the British 
advance has been entirely expended, but considerable proportions of the 
French and Italian grants, and a smaller proportion of the Czechoslovak 
grant remain available (as will be seen below) to assist the initial stages of 
the new scheme. 

These advances were clearly distinguished from the earlier credits, the 
repayment of which was to be postponed for twenty years. Some of them 
(such as the British) were specifically to be repayable out of the first loans 
raised by Austria; others (such as the Czechoslovak) were based upon cer- 
tain assets specially released by the Reparation Commission for the purpose, 
with the stipulation that these securities would be incorporated into any 
securities upon which a League of Nations loan scheme might ultimately be 
based; all remained as a pressing and inevitable charge upon Austria’s im- 
mediate budgets. 

The Appeal to the Allied Powers at the London Conference in August, 1922. 
By these means an actual collapse was arrested in the first six months of this 
year. But the advances served no further purpose. They were granted 
independently by the several governments; they were subject to no central 
control. They were, as was natural in the circumstances, consumed for 
current needs and were not the basis of any effective reform. Austria’s 
financial disorganization proceeded, and at an accelerated pace. The crown 
was, in August, worth only 1/10 of its value six months before, only about 
1/100 of its value a year before, only 1/15,000 of its gold value. 

The Austrian Government made a desperate appeal to the Allied Powers 
then meeting in London. The Austrian Minister stated that some of 
Austria’s assets had at last been released to form securities for a loan, ‘‘ but 
the foreign bankers who, a year ago, were still willing to grant such a loan, 
today declare that it is impossible to do so, because to them and to the 
general public the continued existence of Austria has become doubtful. 
The bankers consider the revenues offered by the Austrian Government 
a sufficient financial guarantee; they demand, however, a second guarantee 
which can only be given by the chief Allied Powers.”’ He stated that 
Austria was attempting to establish a Bank of Issue, to which the right of 
issuing notes would be transferred from the government, in order to arrest 
the depreciation of the crown; and that Austria was embarking on a pro- 
gramme of budget reform and economy. He added, however, that ‘“every- 
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thing depends upon whether, during the period required for the carrying 
through of the financial reforms, a foreign loan will give Austria the assurance 
that she will not have to resort to the printing press again in order to cover 
the requirements of the state, otherwise the financial reforms would be 
definitely doomed to failure. A further depreciation of the krone must 
necessarily render impossible the indispensable purchases of foodstuffs and 
coal from abroad, and lead to such social upheavals as would constitute the 
gravest dangers for the peace of Central Europe and would mean the end 
of an independent Austria. Every day by which the assurance of the 
foreign credit is delayed renders it doubtful whether the measures which 
Austria is taking for her own salvation will then still be possible’’. He, 
therefore, appealed for government guarantees to assist in raising a loan of 
£15,000,000. 

Reply of the Allied Powers. This communication was considered by 
the Supreme Council, on behalf of which Mr. Lloyd George, on the 15th 
August, replied that ‘‘the representatives of the Allied Governments have 
come to the decisions that they are unable to hold out any hope of further 
financial assistance being given to Austria by their governments. They 
have agreed, however, to a proposal that the Austrian situation should be 
referred to the League of Nations for investigation and report, the League 
being informed at the same time that, having regard to the heavy burdens 
already borne by the taxpayers of the Allied Powers, there is no prospect 
of further financial assistance to Austria from the Allied Powers, unless 
the League were able to propose such a programme of reconstruction, con- 
taining definite guarantees that further subscriptions would produce sub- 
stantial improvement and not be thrown away like those made in the past, 
as would induce financiers in our respective countries to come to the rescue 
of Austria. The representatives of the Allied Powers have reached the 
above decision with much reluctance and from no lack of sympathy with 
the Austrian people, but they have been obliged to take into consideration 
the crushing taxation which their respective countries already support in 
consequence of the war.”’ 

This correspondence was then forwarded to the League with the re- 
quest that it should be placed on the agenda of the next meeting of the 
Council. 

Conditions under which the Problem Was Referred to the League. The 
reply of the Allies to the Austrian Government was not such as to afford 
any relief to the anxieties of the immediate future. Its request to the 
League was only ‘for investigation and report’’, and it was coupled with 
the statement that the Allied Governments were unable themselves to hold 
out any prospect of further financial assistance, and that there was no 
hope therefore, unless a scheme could be devised which would attract money 
from private sources. In this crisis, in the interval between the London 
Conference and the meeting of the Council of the League, Mgr. Seipel, the 
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Austrian Chancellor, visited Prague, Berlin and Verona, to discuss the sit- 
uation of his country with the Governments of Czechoslovakia, Germany and 
Italy. It was clear to the world that the financial and economic disorgan- 
ization and the imminent dangers of social distress and disturbance had de- 
veloped to a point at which they had created also a grave political problem. 
It was also clear that, in this political situation, it was more than ever 
hopeless to expect that private credits would be forthcoming on the basis 
of Austria’s own assets. For best securities, her revenues from the cus- 
toms and the tobacco monopoly, however sufficient in normal circumstances, 
could not be relied upon in the event of serious social or political disturb- 
ances. The scheme was possible unless they could be supplemented by 
governmental guarantees; and these guarantees, difficult in any event, 
would be more difficult unless something could be done to relieve the po- 
litical tension. 

The League’s Methods of Work. The Council was thus confronted with 
a complex problem, political as well as financial in its character. At its 
first meeting on August 31, it at once instructed the Financial Committee 
to examine the financial aspects of the problem, while carefully reserving 
any decision as to whether it would undertake any responsibility for the 
problem and if so on what conditions. It then deferred further discussion 
on the subject till the following Wednesday, September 6, partly to enable 
the Financial Committee to proceed with its work, and partly to give time 
for Mgr. Seipel, who desired to present Austria’s case in person, to join 
the Austrian Delegation in Geneva. On September 6 he made his appeal 
in a public meeting of the Council. He described Austria’s distress, ex- 
plained the need for a guarantee for a loan to help her through the period 
when she was achieving reform and release from some of the impediments 
to Austrian commerce. He added that Austria was ready to accept a 
system of control as a corollary to assistance, and expressed the opinion that, 
with such assistance, she could soon become economically self-sufficient. 
He concluded however, with a grave warning that without such assistance 
the condition of Austria constituted a serious danger to the peace of the 
world, which it was the duty of the League of Nations to examine and avert. 

It should be noted that the Austrian representative, in making this appeal, 
and in all subsequent meetings of the Council and its Sub-Committee, when 
dealing with the Austrian problem, was himself a member with full and 
equal rights in accordance with Article 4 of the Covenant, which provides 
that ‘‘any member of the League not represented in the Council shall be in- 
vited to send a representative to sit as a member at any meeting of the 
Council during the consideration of matters specially affecting the interests 
of that Member of the League.” 

The Council next invited Czechoslovakia also (represented by its Prime 
Minister, Dr. Benes) to join the Council for this question, and formed a sub- 
committee (the Austrian Committee) entrusted with the direction of all 
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further work upon it. The Committee consisted of five Members of the 
Council so constituted, viz., Lord Balfour (Great Britain), who was asked 
to preside over the discussions, M. Hanotaux (France), the Marquis Im- 
periali (Italy), Dr. Benes (Czechoslovakia), and Mgr. Seipel (replaced, 
when he was absent, by Dr. Grunberger, the Austrian Minister for Foreign 
Affairs). The composition of the Committee thus expressed the Council’s 
sense of both the importance and the range of the question. It continued 
throughout to direct the work, meeting twelve times between the date of 
its appointment and the date of the signature of the Protocols on October 
4. It will be noted that the hitherto separate and independent negotiations 
were now transferred to a single committee which worked continuously and 
consisted of the representatives of all the Powers chiefly concerned, including 
the Prime Ministers of two of them. 

The composition of this Committee, and the subsequent organization 
of the work, afford a typical example of the methods of the League. The 
Committee used throughout the League’s technical organization. At 
once determining the general outline of the questions requiring solution, 
it divided them among the different expert committees at its disposal. 
Within the general outline, the Financial Committee gave its advice, which, 
in fact, as will be seen, included a comprehensive scheme of financial as- 
sistance and administrative reform. Working within the same general 
programme, the Economic Committee considered what immediate economic 
measures could usefully be recommended. At the same time, a Legal Com- 
mittee, drawn partly from legal experts of the several Delegations, and partly 
from the permanent staff of the League, advised on such legal questions 
as presented themselves in the course of the work. The Committee kept 
in its own hands the specifically political aspects of the problem, and main- 
tained its control over the work of the above Committees by considering 
interim reports as they proceeded with their studies. 

The Financial Committee * who were first consulted consisted of members 
who met, as did the members of the other committees giving technical 
assistance to the Committee, not as representatives of the different govern- 
ments, but as experts invited by the League to give their best professional 
advice. The signature of their reports did not, therefore, in any way commit 
the governments to accepting its recommendations. At the same time, the 
different members were naturally in a position to estimate, with some special 
knowledge, the probable policy and attitude of their respective countries. 
Their work was done in Geneva, during the period of the Assembly, for 
which delegations of representatives of the countries concerned were present. 
The conditions were favorable for the working out of a scheme which should 


2? The Members of the Financial Committee who were present during these discussions 
were M. Janssen (Chairman), M. Arai, M. Avenol, Sir Basil Blackett (replaced at later 
meetings by Mr. Fass), Dr. Pospisil, Sir Henry Strakosch, with the addition of M. Mag- 
giorino Ferraris, and M. A. Sarasin who were co-opted for the purpose. 
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be both adequate in its provisions and not impossible of acceptance; and 
for an understanding by the governments whose assistance was required of 
the reasons for which the precise scheme put before them was recommended. 

The Financial Committee’s Report. The Financial Committee were 
first asked to consider, in consultation with the Austrian representatives, 
what measures are required and are practicable to secure budget equilibrium; 
after what period, with these measures, the result desired should be obtained; 
and what deficit in terms of gold must be contemplated as inevitable during 
the intervening period. 

The Committee replied that the main economies should be secured by 
the reform of state industrial enterprises and the reduction in the number 
of officials. They pointed out that state enterprises at present involve a 
loss of 170 million gold crowns a year (£6,800,000). The railways alone 
involved a loss of 124 millions (£5,700,000), largely because while wages 
follow the cost-of-living index the railway tariffs were only one-fifth of what 
they would be on that basis. The loss should cease within two years and 
in view of the important transit trade, the railways should ultimately be- 
come a source of profit. With regard to officials, the Committee pointed 
out that Vienna, as the capital of a country of six millions, has more state 
employees than when she was the capital of an Empire of over fifty millions. 
They consider that within two years a third of the expense, amounting to 
130 million gold crowns (£6,000,000), ought to be saved. With these meas- 
ures, the ‘‘normal budget’ should be reduced to about 237 million gold 
crowns (£10,900,000). Simultaneously, the yield of taxation must be 
increased and within two years should reach 237 million gold crowns— 
and so balance the budget—and thereafter exceed it. In the two years, 
however, while this process of reducing expenditure and increasing revenue 
is incomplete, a total deficit of 520 million gold crowns (£24,000,000) is 
probable, or 650 million gold crowns (£30,000,000) including the sums 
required to repay the advances made this year and not covered by the post- 
ponement arranged for the credits given in earlier years. 

The Committee were next asked what securities Austria could offer for 
private credits. They replied, that apart from the forests and salt monopoly 
(which were proposed as security for the new Bank of Issue), the proceeds 
of the customs and the tobacco monopoly should be available as security 
for a loan, and, if necessary, the ‘‘impét foncier” as well. The customs and 
tobacco monopoly alone should, with the necessary administrative reforms, 
give an annual yield of eighty million gold crowns (£3,700,000) which exceeds 
the estimated cost of the interest and amortization of even the maximum 
loan of 650 million gold crowns. 

In the unanimous opinion of the Committee, therefore, the securities are 
ample for the credits required for the transition period, on the vital conditions 
that the reforms recommended are carried through and that external and 
internal order are assured. 
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With the main conditions of the financial problem thus established, the 
Committee, in answer to further questions from the Austrian Committee 
of the Council, proceeded to study in detail how the deficit for the two 
years could be met, and what form of control was required in the interests 
of the reforms and of the securities on which the loan was to be based. 
Their recommendations will be more conveniently summarized after some ac- 
count has been given of the subsequent negotiations. 

The Financial Committee, in presenting their report, pointed out that 
no financial scheme could itself save Austria. ‘‘Behind the problem of 
financial and budget reform remains that of the fundamental economic 
position. Austria cannot permanently retain a sound financial position, 
even if she attains it for the time, and maintain her present population, 
unless her production is so increased and adapted as to give her (with her 
‘invisible exports’) an equilibrium in her trade balance as well as her budgets. 
This balance is at present seriously adverse, partly, but certainly not wholly, 
as a result of inflation and currency dislocation. All possible measures, 
whether by the amelioration of the international economic relations, the 
encouragement of the conditions which would increase Vienna’s entrepdt, 
financial, and transit business, and of those which will attract further private 
capital towards the development of her productive resources are, therefore, 
of the greatest importance. These are, however, outside the Financial 
Committee’s province. If the appropriate financial policy is adopted and 
maintained, the Austrian economic position will adjust itself to an equilib- 
rium, either by the increase of production and the transfer of large classes of 
its population to economic work, or economic pressure will compel the 
population to emigrate or reduce it to destitution. At the worst, this would 
be better than the wholesale chaos and impoverishment of the great mass of 
the town population which must result from the continuance of the present 
financial disorganization, which affords no basis for such economic adaptation 
as is possible.”’ 

The Economic Committee,? whether they could make any immediate sugges- 
tions which would assist in this wider and longer task of the reestablishment 
of the trade balance, recognized that the basis must be found in the financial 
scheme and that on this basis the economic position must be gradually 
built up. They, therefore, confined themselves for the time to certain 
preliminary suggestions. First, recognizing the objections at present main- 
tained to the full application of the Porto Roso recommendations, they 
advised the conclusion of conventions and bilateral agreements between 
Austria and each of the succession states, based as far as possible on the 
Porto Roso protocol, but with such modifications as might be possible and 
advisable to introduce in order to adapt them to each special case. Secondly, 
(while endorsing the advice of the Financial Committee as to state enter- 


*The Economic Committee constituted a special Sub-Committee for this purpose con- 
sisting of MM. Serruys, Dvoracek, Guarneri, Heer and Sir Hubert Llewellyn Smith. 
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prises), they called attention to the need for Austria reforming both her 
international economic system and the conditions of her external trade. 

Last Stages of the Negotiations. Meanwhile, the Austrian Committee of the 
Council had itself been discussing directly the terms of a political declaration 
designed to give confidence in the political and economic integrity and in- 
dependence of Austria. The whole scheme was gradually developed, with 
the assent of the different delegates and governments, and on the last day of 
the Assembly (September 30) the Council was able to report that, though its 
task was not fully accomplished, there was a good prospect of a complete 
scheme being signed with the assent of the governments concerned within a 
few days. 

This result was achieved on Wednesday, October 4, when three proto- 
cols were signed, covering, with their annexes, which include the Financial 
Committee’s Report, the whole of the Council’s scheme; and these signatures 
indicated the complete and unreserved assent to every part of the scheme 
of the Governments of Great Britain, France, Italy, Czechoslovakia and 
Austria. 

The first of these protocols, signed by all the above powers and open 
for the signature of all countries, contains a solemn declaration that the 
signatories will ‘‘respect the political independence, the territorial integrity, 
and the sovereignty of Austria; that they will seek no special or exclusive 
economic or financial advantage which would compromise that independence 
and that, if the occasion arises, they will refer the matter to the Council of 
the League and comply with its decisions.’”’ Austria herself, in the same 
protocol, enters into corresponding obligations. Protocol II with its an- 
nexes, states the conditions of the guarantee of the loan, the obligations of 
the guaranteeing governments, and the powers and duties of the Committee 
composed of representatives of those governments. It is signed by the 
four principal guaranteeing governments and by Austria, and is open for 
signature (with suitable modifications as to the extent of their guarantee) 
by all other countries able and willing to participate in the financial scheme. 
Lastly, Protocol III sets out separately the obligations of Austria and the 
functions of the General Commissioner who is to collaborate with her in her 
programme of reform and its execution. From these three Protocols, 
taken together, emerges the League’s general scheme. 

Summary of the Scheme. The basis of the scheme is the political integrity, 
and economic independence of Austria and the declaration (Protocol I) 
designed to ensure it. Aided by the confidence which it is hoped this declara- 
tion will create, Austria is to commence a programme of reform (including 
economy in expenditure and increased revenue from taxation) which will 
ensure the balancing of her budget by the end of 1924. In the meantime, 
the excess of her expenditure over the revenue available from normal re- 
sources during these two years—estimated a maximum of 650 million gold 
crowns—will be met by the proceeds of loans. 
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These loans will, for the reasons given above, be guaranteed by external 
governments, in addition to being secured on assets which (if the reforms 
are successful and order and stability maintained) will be sufficient without 
application to the guarantors. The guarantees will take the form of a 
definite guarantee of a stated proportion of the interest and amortization by 
each guaranteeing power. The Governments of Great Britain, France, 
Italy and Czechoslovakia have each guaranteed twenty per cent, or eighty 
per cent in all (in addition to covering a certain portion of the risk of other 
guaranteeing Powers). Only twenty per cent,> remains, therefore to be 
covered by guarantees from all other countries. Assuming that this re- 
maining percentage is secured, the future subscriber to the loan will not only 
have the security of the assigned assets, but if they fail, will have every frac- 
tion of his interest and amortization further assured by the guarantee of a 
specified government (eighty per cent of the total by the four governments 
named above). The guaranteeing governments themselves will be subject 
to no cash liability so long as the assigned assets prove sufficient for the 
service of the loan. 

With the prospect of resources from these loans, Austria will be relieved 
from the necessity of financing herself by the issue of paper money and so 
causing the precipitous fall of the crown, which renders all efforts at budget 
equilibrium futile, and destroys any stable basis for the economic life of the 
country. The scheme, therefore, assumes, and regards as essential, the 
establishment of the proposed Bank of Issue under certain definite and 
specified conditions. The Austrian Government will surrender all right to 
issue paper money, and will not, except with special authorization, negotiate 
or conclude loans. 

Austria, therefore, in carrying through her reforms, is no longer building 
on the shifting basis of a continuously depreciating currency. Hitherto 


‘The Financial Committee raised their original estimate of the budget deficit of 520 
millions gold crowns to 650 millions in order to include the repayment of advances made this 
year by Great Britain, France, Italy and Czechoslovakia (see p.117). It is necessary that all 
the guarantees should apply to the whole of this sum, in order that the loans, or more cor- 
rectly, the “loan”, though it will, of course, be issued in instalments at different times as 
Austria’s needs and market conditions may determine, may have the same character and be 
based on the same securities. In order however that any states not interested in the re- 
payment of the advances may limit their liability to a guarantee of a proportion of the total 
sum required by Austria for her other needs (520 millions gold crowns), Great Britain, 
France, Italy and Czechoslovakia have entered into a special arrangement by which they 
cover the risk of all other guaranteeing countries so far as it relates to the additional sum 
of 130 millions. The effect of this rather technical arrangement is that any country can 
undertake to guarantee a stated percentage of the loan with an effective responsibility which 
is limited to that percentage of a total 520 millions gold crowns, instead of 650 millions gold 
crowns, while the maximum liability of the four principal guaranteeing Powers reaches a 
total of eighty-four per cent instead of eighty per cent. 

5 This, for the above reason, does not necessitate any effective liability on all other powers 
of more than twenty per cent on 520 millions (or sixteen per cent on 650 millions). 
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she has been in the unhappy position of knowing that she could not stop 
inflation until her budget balanced, and could not balance her budget while 
inflation continued. Now for the first time she has a prospect of the funds 
required to carry her over the necessary transition period. 

But the successful accomplishment of the reform programme, on which 
both Austria’s prosperity and the value of her assets depend, will necessarily 
be a difficult and painful task. The scheme, therefore, includes the appoint- 
ment of a Commissioner General, whose duty will be to ensure, in collabora- 
tion with the Austrian Government, that the programme of reforms is carried 
out and to supervise its execution. He will derive power from his control 
of the disposal of the loans. 

‘The Austrian Government agrees that it may not dispose of any funds 
derived from loans . . . except by authorization of the Commissioner 
General’’; but the conditions which he may attach to his authorization “shall 
have no other object than that of assuring the progressive realization of the 
programme of reforms and of avoiding any deterioration on the assets as- 
signed for the service of the loan”’. 

The officer to be entrusted with this great responsibility is not the repre- 
sentative of the guaranteeing powers. He is an officer of the League of 
Nations. He will be appointed by and responsible to the Council of the 
League, of which the Austrian representative is, when Austrian matters 
are discussed, a full and equal member. Indeed, the Council, in approving 
the scheme, added a resolution that the Commissioner General should not be 
drawn from any of the principal guaranteeing countries (nor from countries 
bordering upon Austria). His primary concern will be identical with that 
of the Austrian Government and the permanent interests of the Austrian 
people, namely, that the measures to enable Austria to achieve a position of 
self-supporting independence shall be successful; the due maintenance of 
the value of the securities of the loan will, of course, be a part, but a part 
only, of the general programme which it will be the duty of the Austrian 
Government to frame and execute, and his to supervise. The Commissioner 
General will live in Vienna. He will report monthly to the Council of the 
League. His functions will end as soon as the Council judge that the finan- 
cial stability of Austria is assured. 

In addition to the League’s Commissioner General, there will be a “Com- 
mittee of Control of the Guaranteeing Governments’’. This Committee, 
of which the Italian member will be President and the Czechoslovak member 
Vice President, will be formed of the representatives of the guarantors with 
votes proportionate to the guarantees they have offered, and will watch their 
special interests. It will not be in permanent session, but will meet from 
time to time, not in Vienna but normally at the seat of the League. The ap- 
proval of this Committee, by a two-thirds majority, is required to the main 
conditions under which the loan, whose interest and amortization are guaran- 
teed, is to be subscribed; and it will, by the same majority, determine the 
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conditions of the payments should the guarantees actually be called upon. 
For other purposes, the Committee works normally by a majority vote. It 
receives the monthly reports presented by the Commissioner General to the 
Council; it may ask him for information as to the progress of the reforms, and 
may make representations to him with regard to safeguarding the interests 
of the guarantors. If the assigned revenues are insufficient for the service 
of the loan, it may require the assignment of additional securities. 

In exercising these rights, the Committee communicates, not with the 
Austrian Government, but with the Commissioner General. The Commit- 
tee and each guaranteeing state have a right of appeal to the Council ‘en 
cas d’abus”’. 

The rights and powers of both the Commissioner General and the Com- 
mittee are carefully defined so as to restrict them to the precise objects 
in which they are concerned—the execution of the reform programme and 
the maintenance of the value of the securities, and to avoid any infringement 
of the sovereignty of Austria and the full responsibility of her government. 

The essential features of the Agreement arrived at are thus a programme 
of financial reform extending over two years; provision to meet the deficit 
during this period by guarantee loans; the arrest of the collapse of the crown; 
the supervision of the Austrian Government’s execution of the scheme 
within carefully defined and restricted limits. 

The Special Difficulties and Tasks of the Next Few Months. It will be well 
to add to this general outline a note as to particular difficulties of the earlier 
stages. The governments’ promises of guarantees require ratification by 
the respective parliaments, and loans can only be issued on the basis of— 
and, in practice, some time after—such ratifications. It is of great impor- 
tance that the ratifications should be secured before 31st December of this 
year. As soon as they are secured, any deficit which may thereafter accrue 
between that time and the issue of a long-term loan can be met without great 
difficulty by the issue of Austrian treasury bills in gold crowns or foreign 
currencies, subject to right of redemption from the immediately prospective 
loan. 

The period up to the end of this year presents special difficulties. It is 
estimated that during it there will be a deficit of 120 to 160 million gold 
crowns. The Financial Committee hopes that it may be possible to meet 
it by the issue of three or six months’ treasury bills (to be issued in Austria 
by the Austrian Government and purchased by the Austrian banks), secured 
partly by the unspent portion of the credits arranged by the French, Italian, 
and Czechoslovak Governments early in this year, and partly by a first 
charge on the customs and on the tobacco monopoly. 

During this same period, between now and the end of the year, it may be 
convenient to add that the following further action is required: 

The Austrian Government should at once communicate certain imme- 
diately practicable reforms. 
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It must frame, in collaboration with the Commissioner General, or, pend- 
ing his appointment, with a delegation from the League, a programme of 
reform calculated to secure budget equilibrium by the end of 1924. 

It must present to the Austrian Parliament a draft law giving, during two 
years, to any government which may be in authority, full powers within the 
limits of the programme, to take all measures to assure budget equilibrium 
by the end of 1924, without the necessity of securing further approval by 
Parliament. 

The Bank of Issue should open; and the issue of notes by the Austrian 
Government should cease. 

The Commissioner General and the Committee of Control of the guar- 
anteeing Powers should be appointed. 

Additional promises of guarantees to complete the 100 per cent should be 
obtained from other governments than those which have at present signed 
the protocol. 

The promises of guarantees should receive parliamentary ratification. 

This is the scheme now presented by the Council with a definite under- 
taking (subject to parliamentary ratification) of the Governments of Great 
Britain, France, Italy, and Czechoslovakia to guarantee between them (both 
as to interest and amortization) over four-fifths of the necessary loan; and 
with the corresponding undertaking by the Austrian Government to take 
the measures and to submit to the control required by the scheme. 

Other countries are invited to contribute towards completing the remain- 
ing portion of the guarantees—less than one-fifth—which still remains to 
be covered, and all countries are invited to sign the Political Declaration. 

The discussions and speeches which accompanied the preparation and 
the presentation of the scheme clearly express the Council’s sense at once 
of the possibility and of the extreme difficulty of the task which still remains. 
The problem was given to the League at a moment when Austria was on the 
very verge of disaster, her financial disorganization almost complete, her 
currency almost worthless, her social and political stability in obvious 
danger. From such a position recovery is not easy. When the scheme was 
presented at the public meeting of the Council on October 4, it was thought 
well to quote with special emphasis the following grave statement of the 
Financial Committee: 


Austria has for three years been living largely upon public and private 
loans, which have voluntarily or involuntarily become gifts, upon 
private charity and upon losses of foreign speculators in the crown. 
Such resources cannot, in any event, continue and be so used. Austria 
has been consuming much more than she has produced. The large sums 
advanced, which should have been used for the re-establishment of her 
finances and for her economic reconstruction, have been used for current 
consumption. Any new advances must be used for the purposes of 
reform; and within a short time Austria will only be able to consume as 
much as she produces. The period of reform itself, even if the new 
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credits are forthcoming, will necessarily be a very painful one. The 
longer it is deferred the more painful it must be. At the best, the 
conditions of life in Austria must be worse next year, when she is pain- 
fully re-establishing her position, than last year, when she was devoting 
loans intended for that purpose to current consumption without re- 
form. 

The alternative is not between continuing the conditions of life of 
last year orimproving them. It is between enduring a period of perhaps 
greater hardship than she has known since 1919 (but with the prospect 
of real amelioration—thereafter, the happier alternative), or collapsing 
into a chaos of destitution and starvation to which there is no modern 
analogy outside Russia. 

There is no hope for Austria unless she is prepared to endure and sup- 
port an authority which must endorse reforms entailing harder condi- 
tions than those at present prevailing, knowing that in this way only 
can she avoid an even worse fate. 


Complementary to this warning, and not inconsistent with it, is the con- 
fidence expressed by the Austrian Chancellor, that if Austria can find the 


indispensable aid from outside, she can 


become self-supporting sooner than is usually thought possible. Austria 


possesses agricultural resources which only require to be intensified; 
she possesses old-established industries which have only been prevented 
by the war, and its consequences during the post-war period, from ob- 
taining the capital required to work them; she possesses the untapped 
resources of her water-power which it has so far been impossible to 
exploit adequately. But her most precious possessions are her ex- 
cellent geographical situation, and, above all, her intelligent and hard- 


working population. 


It is with these dangers and with these hopes that Austria, with the aid 
and support of the League and of the governments who are assisting her, 
has to climb up “ the precipitous but not impossible track”’ towards financial 
reform and self-supporting economic independence. 

J. A. SALTER, 
Director of Economic and Financial Section 
of the League of Nations. 
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For THE Pertiop AuGust 16—NoOvVEMBER 15, 1922 
(With references to earlier events not previously noted.) 
WITH REFERENCES 

Abbreviations: Adv. of peace, Advocate of peace; B. J. ]. I., Bulletin de l'Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U.S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., 
Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); EZ. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh 
Review; Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 
(Italy); Guatemalteco, El Guatemalteco; J. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L. N.O. J., League of Nations, Official Journal; L. N. T. S., League of Nations, Treaty 
series; Lond. Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. 
Times, New York Times; Naval Inst. Proc., U. 8. Naval Institute Proceedings; P. A. U., 
Pan American Union Bulletin; Press Notice, U.S. State Dept. Press Notice; Proclamation, 
U.S. State Dept. Proclamation; R. G. D. I. P., Revue Générale de Droit International 
Public; Reichs G., Reichs-Gesetzblatt (Germany); Rev. int. de la Croiz-Rouge, Revue 
international de la Croix-Rouge; R. R., American Review of Reviews; Staats, Netherlands 
Staatsblad; Staatscourant, Nederlandsche Staatscourant; Temps, Le Temps (Paris); Times, 
The Times (London); Wash. Post, Washington Post. 


March, 1922 


28 ARGENTINA—LatTviA. Argentina recognized independence of Latvia. 
B. I. I. I., Oct. 1922, p. 360. 
30 Be_cium—UNnItTep States. Parcel post agreement additional to 


that of Nov. 19, 1904, signed at Brussels on Dec. 27, 1921 and at 
Washington, Mar. 30, 1922. Text: Monit., June 2, 1922, p. 4119. 

April, 1922 

4 CurLeE—GREAT Britain. Agreement effected by exchange of notes 
for termination of treaty of March 28, 1919, establishing a peace 
commission. Lond. Ga., May 30, 1922, p. 4142. 

13 AusTRIA—GERMANY. Ratifications exchanged at Berlin of con- 
vention of Aug. 17, 1921, concerning wounded and war survivors. 
Reichs G., 1922, teil 2, p. 76. 

13 GrerRMANY—PoLAND. Agreement signed at Geneva concerning 
liquidation of German property in Polish Upper Silesia. B.J.J.I., 
July, 1922, p. 151. Summary: Nation (N. Y.) June 28, 1922, 


p. 785. 
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April, 1922 


21 FINLAND—GERMANY. Temporary economic agreement signed at 
Berlin. B. J.J. I., July, 1922, p. 150. 

25 DENMARK—GERMANY. Provisional erial navigation agreement 
signed at Copenhagen. JB. J.J. I., July, 1922, p. 150. 

26 AUSTRIA—HUNGARY. Ratifications exchanged of railway agree- 


ments concluded Jan. 1922. B.J.J.JI., July, 1922, p. 154. 

DanzIG—GERMANY—POLAND. Ratifications exchanged of the agree- 
ment of Apr. 21, 1921, for free transit of goods between East 
Prussia and Germany. Commerce repts., July 24, 1922, p. 262; 
Reichs G., 1922, teil 2, p. 132. 


May, 1922 
31 Brazit—Eeypt. By decree 15505, Brazil recognized independence 
of Egypt. D. 0. (Brazil) July 6, 1922, no. 132. 


June, 1922 
FINLAND—Soviet Russrta. Convention signed at Helsingfors, 
concerning the maintenance of peace along the frontiers by means 
of a neutral zone. B. I. J. JI., Oct. 1922, p. 380. 


5 CzECHOSLOVAK ReEpuBLIC—Soviet Russia. Reciprocal neutrality 
treaty, drafted at Genoa, signed at Prague. 8B. J.J. I., Oct. 1922, 
p. 394. 

13 Russian DISARMAMENT PrRoposaL. Note addressed to foreign 


ministers of Latvia, Poland, Finland and Esthonia by Soviet 
Foreign Office inviting them to send representatives to a conference 
on reduction of armament. Text: Soviet Russia, Aug. 1, 1922, 
p. 90. 

15 BELGIuUM—FRaANcE. Ratifications exchanged at Paris of the con- 
vention of Feb. 14, 1921, guaranteeing benefit of pension systems 
to nationals employed in mines. Text: Monit., Aug. 4, 1922, 


p. 5542. 
July, 1922 
3 RuMANIA—SERB, CroaT, SLovENE State. Railway agreement 
signed at Temesvar. B. J. JI. I., Oct. 1922, p. 377. 
5 FrRaANcE—HunGary. Arrangement concluded at Budapest con- 


cerning application to Alsace-Lorraine, of part X (economic 
clauses) of Trianon treaty. Text: J. O., Oct. 25, 1922, p. 10511. 


20 GERMANY—POoLAND. Protocol preparatory to negotiation of a 
commercial treaty signed. Commerce repts., Sept. 18, 1922, p. 811. 
24 GERMANY—NETHERLANDS. Provisional zrial navigation agreement 


signed at The Hague. B. IJ. J. I., Oct. 1922, p. 364. 
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July, 1922 


27 ALBANIA—SPAIN. Albania recognized by Spain. Ga. de Madrid, 
Aug. 11, 1922, p. 605. 

27 LITHUANIA—SPAIN. Lithuania recognizedbySpain. Ga. de Madrid, 
Aug. 11, 1922, p. 605. 

28 BuLGARIA—GREECE. Period fixed in art. IV of convention con- 


cerning reciprocal emigration, signed Nov. 27, 1919, prolonged 
until Oct. 15, 1923. L. N. O. J., Sept. 1922, p. 1034. 

28 Great Britain—Unitep States. Ratifications exchanged in 
London of the supplementary extradition convention of May 15, 
1922. Text: U. S. Treaty ser., no. 666. 

28 DENMARK—GREAT BRITAIN. Ratifications exchanged of the con- 
vention of May 1, 1922, prolonging for five years the arbitration 
treaty of Oct. 25,1905. B. JI. I. I., Oct. 1922, p. 374. 


August, 1922 


5 FINLAND—SERB, Croat, SLOVENE State. Finland recognized by 
Serbia. B. J. I. I., Oct. 1922, p. 359. 
10 GERMANY—UNITED States. Agreement signed providing for mixed 


commission to determine amount to be paid by Germany for 
obligations under treaty of Aug. 25, 1921. U. S. Treaty ser., 
no. 665. 

14 Spain—Uruauay. Ratifications exchanged at Montevideo of the 
obligatory arbitration treaty of Mar. 23, 1922. Text: Ga. de 
Madrid, Aug. 20, 1922, p. 730. 

17 BULGARIA—SERB, CROAT, SLOVENE State. Mixed boundary com- 
mission completed its work after signing protocol to this effect at 
Sofia. Temps, Aug. 19, 1922, p. 4. 


18 WASHINGTON ARMS CONFERENCE TREATIES. Ratified by New 
Zealand. Cur. Hist., Oct., 1922, 17:175. 
19 PoLAND—SWITZERLAND. Ratifications exehanged of commercial 


treaty signed at Warsaw on June 26, 1922. Bd. of trade j., Aug. 

24, 1922, p. 114. 
20 CrNTRAL AMERICAN Peace Treaty. Presidents of Nicaragua, 
Honduras aud Salvador signed a treaty on the U. S. 8. Tacoma 
renewing and extending the general treaty of peace and friendship 
of Dec. 20, 1907, and invited Costa Rica and Nicaragua to adhere 
to it. Summary: WN. Y. Times, Aug. 23, 1922, p. 14; Cur. Hist., 
Oct. 1922, 17:171. On Sept. 9, Costa Rican National Assembly 
declined to adhere to the treaty. N. Y. Times, Sept. 10, 1922, 
p. 14. On Oct. 5, Guatemala declined to adhere. Wash. Post, 
Oct. 7, 1922, p. 6; Guatemalteco, Oct. 6, 1922, p. 129. 
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August, 1922 


21 BULGARIAN—ITALIAN MIxep ARBITRAL TRIBUNAL. Rules of pro- 
cedure drawn up at Rome. Italian text: G. U., Sept. 30, 1922, 
p. 2397. 

22 GREAT BriTain—Norway. In reply to Norway’s note of July 17, 


the British Foreign Office notified Norway that Great Britain 
agreed to consider the treaty of Nov. 2, 1907, respecting Norwegian 
independence, to be no longer in force. Lond. Ga., Sept. 8, 1922, 
p. 6508. 


22 to Sept. 22. Bautic States Treaty. By an official note, Finland de- 
clined to ratify Warsaw agreement of Mar. 17, 1922, while affirming 
its desire to maintain the ‘“entente baltique.”’ Temps, Aug. 23, 
1922, p. 1. On Sept. 22, Poland ratified the agreement. Temps, 
Sept. 25, 1922, p. 1; Cur. Hist., Nov. 1922, 17:346. 


23 AZERBAIJAN—GEORGIA—TURKEY. Following the conference at 
Tiflis, an agreement was signed relative to transportation, post 
and telegraph, consular questions and justice. B. J. J. J., Oct. 
1922, p. 369. 


24 ARGENTINA. Official information received at State Department 
that Argentina had accepted United States proposal for ‘‘open 
door” policy relative to cable monopolies. N.Y. Times, Aug. 25, 
1922, p. 4. 


24-31 INTERNATIONAL Law AssocIATION. Held 3lst conference in Buenos 
Aires. Times, Aug. 26, 1922, p. 7 and Sept. 1, 1922, p. 13. 


25 CaBLEs. Controversy over cable between Miami and Barbados to 
connect with Brazil ended when President Harding signed license 
for Western Union Telegraph Company to land and operate the 
cable. Cur. Hist., Oct. 1922, 17:173. 


27-28 LirTtLE ENTENTE CONFERENCE. Rumania, Serbia, Czechoslovakia 
and Poland met in conference at Prague. Ga. de Prague, Aug. 
30, 1922, p. 5; Europe, Sept. 2, 1922, p. 1098; Times, Aug. 28, 1922, 
p. 8. 


28 ARGENTINA—COoLOMBIA. Extradition treaty signed in Buenos Aires. 
P. A. U., Dec. 1922, p. 622. 


28 ITraty—LuxemBurG. Agreement reached by exchange of notes for 
reciprocal customs treatment on basis of the most-favored nation 
treaty now in force. Commerce repts., Nov. 20, 1922, p. 501. 


28-30 INTERPARLIAMENTARY UNION. Held 20th conference in Vienna. 
Adv. of peace, Oct. 1922, p. 340. 
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August, 1922 

28 to Sept. 3. InstiruTE oF INTERNATIONAL Law. Held 29th session at 
Grenoble, France, under presidency of M. Weiss. Principal sub- 
jects discussed were double death duties, the International Court, 
the classification of justiciable disputes and the League of Nations. 
Brussels was chosen as place of the Jubilee meeting of the Institute 
in 1923. Times, Sept. 6, 1922, p. 11; Adv. of peace, Nov. 1922, 
p. 379. 


30 to Sept. 4. France—Gerrmany. Agreement for reconstruction of 
devastated regions of France signed by M. de Lubersac and Herr 
Stinnes. French text: Temps, Sept. 7, 1922, p. 1; Times, Sept. 6, 
1922, p. 10. 

31 to Oct. 23. CzEcHosLovAK RepuBLic—Sers, Croat, SLOVENE STATE. 
Treaty of alliance of Aug. 14, 1920, revised and signed at Marienbad 
on Aug. 31. Ga. de Prague, Sept. 2, 1922, p. 2. Came into force 
on Oct. 23, following ratification by Serbia. Ga. de Prague, Nov. 1, 
1922, p. 2. 


September, 1922 
1 FrANCE—GREAT Britain. France proposed debt conference of all 
interested nations in her reply to British note of August 1, asking 
France to pay her debt to Gt. Britain. N.Y. Times, Sept. 2, 1922, 


p. 1. 

1 FRANCE—PortuGAL. Copyright convention of July 11, 1866, 
denounced by Portugal. J. 0O., Dec. 1, 1922, p. 11454. 

4 JAPAN—SIBERIA. Civil and military evacuation of Siberia begun 
by Japan. Wash. Post, Sept. 5, 1922, p. 1; Cur. Hist., Oct. 1922, 
17 :152. 


4-25 Far EASTERN CONFERENCE. Soviet Russia, the Far Eastern Repub- 
lic and Japan held conference at Changchun, which ended in a 
deadlock with Japan’s refusal to evacuate North Sakhalin. Cur. 
Hist., Nov. 1922, 17:349. 


4-30 LeaGurE or Nations AssEMBLY. Third session held at Geneva with 
forty five states present. Hungary was admitted to member- 
ship; recommendation of Council for increase of nonpermanent 
members of Council from four to six was approved, resulting in 
addition of Sweden and Uruguay to Council; plan formulated for 
financial restoration of Austria. Text of resolutions: L. N. M. S., 
Sept. 1922, p. 208. 


4-30 Mexican Desr PaymMENT. Summary of agreement of June 16, 
1922, between Secretary de la Huerta and the International Com- 
mittee of Bankers made public on Sept. 4. Wash. Post, Sept. 5, 
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September, 1922 


1922, p.1. Text of agreement promulgated in Mexico on Sept. 30. 
Cur. Hist., Nov. 1922, 17:353. 

PaNAMA—UNITED States. President Harding requested Congress 
to abrogate present treaty arrangement in order that new treaty 
might be negotiated. Press notice, Sept. 7, 1922; Senate Doc. 248, 
67th Cong., 2d sess. 

INTERNATIONAL CONFERENCE ON AVIATION Law. State Depart- 
ment announced that the United States had accepted invitation 
of Czechoslovakia to participate in conference to be held at Prague, 
Sept. 25-29. Press notice, Sept. 7, 1922. 

BeLctumM—PortTuGaL. Reciprocal copyright convention of Oct. 11, 
1866, denounced by Portugal. Monit., Oct. 5, 1922, p. 6963. 

Bouivia. League Secretariat notified by Bolivia of her withdrawal! 
from the Assembly. N. Y. Times, Sept. 11, 1922, p. 3. 

PALESTINE MANDATE. Proclaimed in Jerusalem. Times, Sept. 12, 
1922, p. 10. 


BELGIUM—GERMANY. Formal demand made by Belgium for de- 
posit of 100 million gold marks by Sept. 15. Wash. Post, Sept. 13, 
1922, p. 1; N. Y. Times, Sept. 13, 1922, p. 3. 

CzECHOSLOVAK REpUBLIC—GERMANY. Ratifications exchanged at 
Prague of (1) treaty concerning jurisdiction of the nationality law 
and (2) economée treaty of June 29, 1920, relative to war loans 
and application of art. 297 of the Versailles treaty. Temps, 
Sept. 15, 1922, p. 2. 


Nov. 14. Curte—Pervu. Tacna-Arica agreement of July 21, 1922, 


ratified by Peru. Wash. Post, Sept. 14,1922, p.1. Approved with 
reservations by Chilean Senate on Oct. 16. Wash. Post, Oct. 17, 
1922, p. 5. Approved by Chamber of Deputies of Chile without 
reservation on Nov. 14. Wash. Post, Nov. 16, 1922, p. 6. 


Nov. 15. Near East (Greco-TurKIsH PROBLEM). On Sept. 13, 
Turkish armies entered Smyrna. Two British official notes of 
Sept. 17 and 19 warned Mustapha Kemal, head of Angora govern- 
ment, that neutral zones around Bosphorus and the Dardanelles 
must be respected. Texts: On Sept. 20 and 23, two notes made 
public in Paris as result of conferences of Poincaré, Curzon and 
Sforza on Sept. 20-25. On Sept. 22, a third note indicating Brit- 
ish position, and a note from Soviet government to Allied powers 
were published. On Sept. 23, Allies invited Angora government 
to participate in peace conference between Turkey, Greece and 

Allied powers. Texts of notes: Europe, Sept. 30, 1922, p. 1239; 
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September, 1922 


Cur. Hist., Nov. 1922, 17:187. On Oct. 1, Turkey accepted ar- 
mistice plan and military activities ceased. Wash. Post, Oct. 2, 
1922, p. 1. On Oct. 4, Angora replied to Allied invitation, sug- 
gesting tha conference be held at Smyrna on Oct. 20. Times, 
Oct. 9, 1922, p. 11. Note of Oct. 8, from Angora government to 
Ottoman Public Debt Administration and Ottoman Bank, re- 
pudiated all treaties, conventions, and official decisions made 
by Constantinople government without consent of National 
Assembly since March 16, 1920. Note sent also to Nationalist rep- 
resentatives abroad. Summary: Times, Oct. 21, 1922, p.10. On 
Oct. 11, armistice convention was signed at Mudania. Text: Europe, 
Oct. 28, 1922, p. 1366; N. Y. Times, Oct. 14,1922, p.9. On Oct. 17, 
France and Italy accepted Lloyd George’s proposal for preliminary 
conference on Oct. 20 to draw up economic and financial clauses 
of new treaty with Turkey. N. Y. Times, Oct. 18, 1922, p. 3. 
On Oct. 28, United States government received invitation to par- 
ticipate in conference at Lausanne on Nov. 13. Text: Press notice, 
Oct. 28, 1922; Wash. Post, Oct. 29, 1922, p.1. On Oct. 30, refusal 
to accept invitation sent to British, French and Italian governments 
in form of ‘‘aide memoire.” Text: Press notice, Oct. 31, 1922; 
N. Y. Times, Nov. 1, 1922, p. 6. On Nov. 1, Angora National 
Assembly abolished the Sultanate and took election of Caliph into 
its own hand. Date for opening of Lausanne Conference post- 
poned to Nov. 20. Cur. Hist., Dec. 1922, 17:521-22. On Nov. 2, 
Russian government replied to Allied invitation of Oct. 27 to 
Lausanne Conference. Text: Russ. information, Nov. 11, 1922, 
p. 90. On Nov. 15, Allies received note from Angora government 
declaring that terms of Mudania armistice compact would be re- 
spected and no insistence made for withdrawal of Allied troops from 
zones laid down. Text: N. Y. Times, Nov. 16, 1922, p. 1. 


Costa Rica—GreatT Britain. Treaty of Jan. 12, 1922, for arbitra- 
tion of Royal Bank of Canada and Amory claims approved by King 
George. P. A. U., Dec. 1922, p. 622. 


Mexico—Unitep States. Report of State Department on claims 
arising out of occupation of Vera Cruz sent to Congress. Text: 
S. Doc. 252, 67th Cong., 2d sess. 

Huneary. Admitted to membership in League of Nations. Wash. 
Post, Sept. 19, 1922, p. 5; Cur. Hist., Nov. 1922, 17:339. 


NATURALIZATION OF MARRIED WomEN. President Harding signed 
H. R. 12022, an act relative to naturalization and citizenship of 
married women. Public—no. 346—67th Congress. 
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September, 1922 

23 CZECHOSLOVAK REPpUBLIC—PoLAND. Convention relative to the 
practice of medicine, signed at Warsaw. Ga. de Prague, Sept. 30, 
1922, p. 2. 


23 CZECHOSLOVAK REPUBLIC—PoOLAND. Sanitary agreement signed at 
Warsaw. Ga. de Prague, Sept. 30, 1922, p. 2. 


27 GREECE. King Constantine abdicated in favor of his son, Prince 
George. Wash. Post, Sept. 28, 1922, p. 1; Cur. Hist., Nov. 1922, 
17 :342. 

28 FrRaNcCE—HvunGary. Ratifications exchanged of the convention of 
Jan. 31, 1921, relative to application of Sec. III of part X (economic 
clauses) of Trianon treaty. French text: J. O., Oct. 15, 1922, 
p. 10254. 


30 BELGIUM—FRANCE. Ratifications exchanged of arrangement con- 
cerning nationality of sons of Belgians, signed at Paris, Jan. 24, 
1921. Text: Monit., Oct. 7, 1922, p. 6993. 


October, 1922 
1 TURKISH NATIONALIST Pact. Agreement adopted by Turkish 
Parliament, Jan. 28, 1920, made public. Text: N. Y. Times, Oct. 
1, 1922, p. 3; Nation (N. Y.), Oct. 25, 1922, p. 447; Cur. Hist., Nov. 
1922, 17:280. 


4 AUSTRIAN CREDIT RELIEF PLAN. Austrian Chancellor and repre- 
sentatives of Gt. Britain, France, Italy and Czechoslovakia signed 
three protocols making effective the plan of the League of Nations 
to save Austria. Times, Oct. 5, 1922, p.11. Texts: Europe, Oct. 
14, 1922, p. 1302. L. N. M.S., Oct. 1922, suppl., p. 23. 


6 BELGIUM—NETHERLANDS. Ratifications exchanged at The Hague 
of the provisional agreement regulating air traffic, signed July 8, 
1922. Text: Monit., Oct. 29, 1922, p. 7402. 

7 CzECHOSLOVAK RepusLic—Latvia. Commercial treaty signed at 
Prague. Ga. de Prague, Oct. 11, 1922, p. 5; Commerce repis., 
Dec. 4, 1922, p. 622. 

Norway—Spain. Commercial convention signed at Madrid, pro- 
viding for observance of navigation treaty of Mar. 15, 1883, until 
Feb. 11,1923. Text: Ga. de Madrid, Oct. 8, 1922, p. 106; Commerce 
repts., Oct. 23, 1922, p. 252. 

10 Cuina—JAPAN. Restoration to China of Shantung leasehold of 


Kiao-chau on December 2 announced by Japan. R. R., Nov. 
1922, p. 473. 


lf 
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October, 1922 


10 


11 


12 


13 


16 


17 


17 


18 


18 


Great Brirain—Irak (Mesopotamia). Treaty of alliance signed 
at Bagdad. Text: Times, Oct. 12, 1922, p. 12, 14; Nation (N. Y.), 
Nov. 22, 1922, p. 559; Cur. Hist., Dec. 1922, 17:490. 


AustRIA—PoLanp. Commercial agreement signed at Warsaw, 
Sept. 25, 1922, ratified by Poland. Summary: Bd. of tradej., Nov. 
9, 1922, p. 533; Commerce repts., Nov. 27, 1922, p. 556. 


EsTHONIA—FINLAND. Ratifications exchanged of commercial treaty 
of Oct. 29,1921. Summary: Bd. of tradej., Nov. 23, 1922, p. 587. 


PERMANENT Court oF ARBITRATION. Awarded Norway about 
$12,000,000 in controversy growing out of the requisitioning of 
Norwegian vessels by the United States during the war. WN. Y. 
Times, Oct. 14, 1922, p. 1; Cur. Hist., Nov. 1922, 17:344. 


PROHIBITION ON THE Seas. Secretary Hughes’ note to Great Brit- 
ain of June 26, 1922, containing proposal to visit and search ships 
within four leagues, and British reply of Oct. 13, made public. 
Texts: Press notice, Oct. 16, 1922. 


EvRoPpEAN RatLway CONFERENCE. Representatives of all the rail- 
way administrations of Europe (except Russia) met in Paris. 
Times, Oct. 18, 1922, p. 11. 


Great Britain—Itaty. Note sent by Gt. Britain to Italy protest- 
ing against Italy’s retention of Dodecanese Islands. N. Y. Times, 
Oct. 18, 1922, p. 3; Times, Oct. 19, 1922, p. 11. 


CZECHOSLOVAK ReEpUBLIC—GERMANY. Convention concluded at 
Berlin relating to exchanges of coal, effective November 1. Ga. de 
Prague, Oct. 25, 1922, p. 6. 


INTERNATIONAL LABOR CONFERENCE. Fourth session opened at 
Geneva. Temps, Oct. 19, 1922, p. 4. 


18 to Nov. 1. Merxico—UnitTep States. On Oct. 18, the Oliver Trading 


Company obtained writ of attachment on money deposited in 
New York bank by Mexican government. On Oct. 27, Mexico 
closed the offices of the consulate in New York and on Oct. 31, 
suspended commercial relations between the Mexican government 
and persons residing in New York State. Secretary Hughes 
notified the Governor of New York that the attachment was il- 
legal, under international law. On Nov. 1, the consular offices were 
reopened, but the Mexican government made new representations 
to Washington on the subject of court attachment of its property 
in the United States. Cur. Hist., Dec. 1922, 17:527. 
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October, 1922 

18 to Nov. 10. GrerMAN REPARATIONS. France rejected British proposals 
for a two-to-four-year moratorium, and recommended a con- 
ference at Brussels. Text: Europe, Nov. 4, 1922, p. 1398. On 
Nov. 10, Reparation Commission returned to Paris from Berlin 
with final note from Chancellor Wirth concerning international 
financial consortium and stabilization of the mark. Cur. Hist., 
Dee. 1922, 17:515. 

19 INTERNATIONAL CONFERENCE ON MARITIME Law. Fifth conference 
opened at Brussels with representatives from twenty-two countries. 
Temps, Oct. 19, 1922, p. 2; Cur. Hist., Dec. 1922, 17:512. 

19 GREAT Britarin—Urvuauay. Agreement reached by exchange of 
notes for regulation of traffic in opium, morphine, cocaine, ete. 
D. O. (Uruguay) Nov. 14, 1922, p. 294. 

19 Liuoyp GreorGce. Resigned as Premier of Great Britain following 
breakup of Coalition government. Times, Oct. 20, 1922, p. 12. 

19 to Nov. 20. Merxico—Unitep States. Notes exchanged from Oct. 
19-Nov. 16 between G. T. Summerlin, American Chargé d’ Affaires 
and the Mexican Foreign Office, on proposed petroleum legislation, 
made public on Nov. 20. Text of notes and proposed statute: 
N. Y. Times, Nov. 20, 1922, p. 1, 4. Secretary Hughes issued 
statement on Nov. 18, replying to criticisms of alleged interference 
in Mexican affairs. Press notice, Nov. 18, 1922; Foreign Policy 
Assoc. News B., Nov. 24, 1922. 


20 EstHonra—Hunaary. Commercial agreement signed. Bd. of trade 
j., Nov. 9, 1922, p. 533. 
21 Repusuic. New provisional government inaugurated 


in Santo Domingo through proclamation of the Military Governor, 
dated Oct. 20, which ended régime of American occupation. WN. Y. 
Times. Oct. 22, 1922, p. 20. Text of proclamation: Press notice, 
Oct. 21, 1922. 

23(?) Croat, SLOVENE State. Commercial agreement 
on the basis of most-favored nation treatment, concluded at War- 
saw. Temps, Oct. 27, 1922, p. 1. 

23 to Nov. 14. CENTRAL AMERICAN CONFERENCE. Governments of Guate- 
mala, Nicaragua, Honduras, Salvador and Costa Rica invited by 
United States to meet in Washington on Dec. 4 to confer on meas- 
ures of friendship and cooperation. N. Y. Times, Oct. 24, 1922, 
p. 16. Text: Press notice, Oct. 23, 1922. Acceptances from all 
five governments received at State Department by Oct. 31. Wash. 
Post, Oct. 31, 1922, p. 6. On Nov. 13, names of delegates were 
announced. Wash. Post, Nov. 14, 1922, p. 6. 
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October, 1922 

26 Kiet Canau. Council of Ambassadors decided that dispute over 
opening Canal to ships of world in time of war would be referred 
to International Court of Justice. Wash. Post, Oct. 27, 1922, p. 6; 
N. Y. Times, Oct. 27, 1922, p. 18. 

26 Preru-—Unitep States. Arbitral commission on guano dispute 
directed Peru to pay $125,000 to the United States on behalf of 
heirs and assigns of J.C. Landreau. N. Y. Times, Oct. 27, 1922, 
p. 18. Text of award in this JourNat, p. 157. 

31 GREAT BriTaIn—Spain. Treaty of commerce and navigation signed 
at Madrid. Commerce repts., Nov. 13, 1922, p. 430; Times, Nov. 1, 
1922, p.9. Text: Bd. of trade j., Nov. 9, 1922, p. 528; Ga. de Ma- 
drid, Nov. 4, 1922, p. 438. 


November, 1922 


1 GERMAN—AMERICAN MIxEeD ARBITRAL CoMmMIssION. Began work 
on American claims against Germany. Wash. Post, Nov. 2, 1922, 
p. 8. 

2 STABILIZING THE Mark. Foreign economic experts met in Berlin to 


evolve scheme for stabilizing the mark. Times, Nov. 3, 1922, p. 13. 
On Nov. 8, majority report issued advocating moratorium for two 
years. Text: Times, Nov. 10, 1922, p. 19. On Nov. 9, minority 
group issued memorandum proposing new bankers’ conference for 
purpose of forming an international syndicate to collaborate with 
Reichsbank and Reparation Commission in stabilizing the mark. 
Summary: Times, Nov. 11, 1922, p. 9; Cur. Hist., Dec. 1922, 17:515. 
4 AUSTRIA—CZECHOSLOVAK Repustic. Ratifications exchanged of 
(1) commercial convention of May 4, 1921; (2) convention con- 
cerning double levy of inheritance taxes, signed at Vienna, Feb. 
11, 1922; (3) convention relative to double levies of direct taxes, 
signed at Vienna, Feb. 18, 1922. Ga. de Prague, Nov. 8, 1922, p. 2. 


5 CoMMERCIAL ARBITRATION CourT. Organization of International 
Court for settlement of commercial disputes announced by Inter- 
national Chamber of Commerce. Wash. Post, Nov. 6, 1922, p. 6; 
N. Y. Times, Nov. 6, 1922, p. 1. 


5 GrERMANY—SovieT Russia. Extension of treaty of Rapallo signed 
in Berlin by Germany, Ukraine and representative of Soviet re- 
publics of White Russia, Georgia, Azerbaijan, Armenia and Far 
Eastern Republic. Text: Europe, Dec. 2, 1922, p. 1523. 


5 Spain—Unitep States. Commercial agreement of Aug. 1, 1906, 
denounced by Spain, effective Nov.5, 1923. Evening Star, Nov. 13, 
1922, p. 17. 
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November, 1922 


7 Latvia. New constitution came into force. Temps, Nov. 17, 1922, 
p. 2. 
7 RHODESIA, SOUTHERN. Referendum on question of joining the Union 


of South Africa resulted in majority vote for self-government. 
Times, Nov. 8, 1922, p. 11. 


13 FRANCE—ITALY. Temporary commercial treaty signed, extending 
the agreement of Nov. 21, 1898. Commerce repts., Nov. 27, 1922, 
p. 556. 

13 NATURALIZATION OF JAPANESE. Supreme Court of the United States 


ruled persons of Japanese race born in Japan are not eligible to 
naturalization under section 2169 of the Revised statutes. Su- 
preme court, no. 1 and 177—October term, 1922; text in this Jour- 


NAL, p. 151. 


14 Far Eastern Repusuic. National Assembly voted to merge the 
government with that of Soviet Russia. N. Y. Times, Nov. 15, 
1922, p. 3. 

14 Mexico—Unitep States. Agreement reached at El Paso whereby 


officials of the two countries will unite to check crime along the 
border. Evening Star, Nov. 16, 1922, p. 44. 


INTERNATIONAL CONVENTIONS 


AALAND IsLANDS. GENEVA, Oct. 20, 1921. 
Ratifications exchanged: Apr.6,1922. G. B. Treaty ser. 1922,no.6. Cmd. 
1680. 


Ratification: 
Czechoslovak Republic. July 24, 1921. L. N. O. J., Nov. 1921, 
p. 1123. 
AERIAL NAVIGATION. Paris, Oct. 13,1919. Protocol, Paris, May 1, 1920. 
Ratification: 


Belgium, Bolivia, France, Great Britain, Greece, Japan, Portugal, Serb, 
Croat, Slovene State, Siam. June 1, 1922. B.J. J. I., Oct., 1922, 
p. 398. 
AGRICULTURAL WORKERS’ ASSOCIATION. Geneva, Nov. 12, 1921. 
Rattfication: 
Esthonia. June 29,1922. J. L. O. B., Sept. 20, 1922, p. 434. 
AGRICULTURE, INTERNATIONAL INSTITUTE OF. Rome, June 7, 1905. 


Adhesion: 
Czechoslovak Republic. Jan. 12, 1922. B. J. I. I., July, 1922, p. 


168. 
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ARMS AND AMMUNITIONS TRADE. Saint Germain-en-Laye, Sept. 10, 1919. 
Adhesion: 
Bulgaria. Sept. 13, 1921. 
Chile. Aug. 5, 1921. 
Finland. June 30, 1921. 
Guatemala. Jan. 22, 1920. 
Haiti. Mar. 3, 1920. 
Peru. Jan. 31, 1920. 
Switzerland (with reservations). Venezuela. Mar. 8,1920. B.J.J.1., 
Oct., 1922, p. 403. 
Ratification deposited: 
Portugal. July 17, 1922. J. 0O., Oct. 8, 1922, p. 10058. 


BULGARIAN Peace Treaty. Neuilly, Nov. 27, 1919. 
Ratification deposited: 
Portugal. Oct. 7, 1922. J. 0O., Oct. 8, 1922, p. 10058. 


Cuemistry Bureau. Paris, Oct. 16, 1912. 


Promulgation: 
France. Nov. 2, 1922. J. 0O., Nov. 5, 1922, p. 10791. 


Conco (GENERAL Act oF BERLIN). Berlin, Feb. 26, 1885. Revision, 
Saint Germain-en-Laye, Sept. 10, 1919. 
Ratifications deposited: 
Japan. B.J.I.I., July, 1922, p. 168. 
Portugal. Oct. 7, 1922. J. 0O., Oct. 8, 1922, p. 10058. 


Copyricut Unton. Revision. Berne, Nov. 13, 1908. 


Promulgation: 
Brazil. June 21, 1922. P.A. U., Oct., 1922, p. 404. 


DanuBE River. Paris, July 23, 1921. 
Promulgation: 
France. Sept. 25, 1922. J. 0O., Sept. 27, 1922, p. 9714. 
Ratification deposited: 

Austria, Belgium, Bulgaria, Czechoslovak Republic, France, Germany, 
Great Britain, Greece, Hungary, Italy, Rumania, Serb, Croat, 
Slovene State. J. O., Sept. 9, 1922, p. 9238; G. B. Treaty ser., 
1922, no. 16. 


EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Finland. JI. L. O. B., Oct. 25, 1922, p. 517. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: 
Esthonia. June 29, 1922. J. L. O. B., Sept. 20, 1922, p. 434. 


INTERNATIONAL LAW 


142 


THE AMERICAN JOURNAL OF 
EMPLOYMENT OF CHILDREN IN INDUSTRY. 
Adhesion: 

Finland. B. J.J. July, 1922, p. 174. 
Ratification: 
Switzerland. 


I. L. O. B., Oct. 25, 


Oct. 9, 1922. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. 


Nov. 11, 1921. 
Ratification: 
Esthonia. June 29, 1922. J. L. O. B., Sept. 20, 1922, p. 434. 


Foop ANALYsIs StTaTistTics. Paris, Oct. 16, 1912. 


Promulgation: 
France. Nov. 2, 1922. J.0O., Nov. 5, 1922, 


Barcelona, Apr. 20, 1921. 


p. 10790. 


FREEDOM OF TRANSIT. 
Ratification: 


Great Britain, India, New Zealand. Aug. 2, 1922. 


Italy. Aug. 5, 1922. L. N.O.J., Sept., 1922, p. 1025. 
GENEVA CONVENTION. Aug. 22, 1864. Revisions. 
Adhesion: 
Albania. Aug. 24, 1922. FE. G., Sept. 27, 1922, p. 520. 


The Hague, Dee. 21, 1904. 
Notice that convention is binding: 
Hungary. June 24, 1922. H#.G., Oct. 18, 1922, p. 530. 


London, June 30, 1919. 


HospPITAL SHIPS. 


HYDROGRAPHIC BUREAU. 


Adhesion: 
Egypt. 
Italy. 
United States. 


Mar. 25, 1922. L. N. O. J., Sept. 1922, p. 1041. 


L. N. M. S., March, 1922, p. 50. 


LEAGUE OF NATIONS. COVENANT. PROTOCOLS OF AMENDMENTS. 


vA, Oct. 3-5, 1921. 


Ratification: 
Bulgaria. J.J]. July, 1922, p. 170. 
Canada. B.J.I].J., Oct., 1922, p. 399. 
Siam. Sept. 12, 1922. 


L. N. O. J., Oct., 1922, p. 1089. 
Madrid, Nov. 30, 1920. 


Sweden. Aug. 24, 1922. 


LETTERS, ETC., OF DECLARED VALUE. 
Adhesion: 
Brazil. Jan. 14, 1922. 
Spain (and colonies). 
Ratification: 
Sweden. 


Nov. 29, 1921. B. I. I. I., Oct., 1922, 


Dec. 1, 1921. 


B. I. 1. 1., Oct., 1922, p. 401. 


Washington, Nov. 28, 1919. 


1922, p. 515. 


Geneva, 


GENE- 


p. 401. 


——_ 
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Liquor TraFFic In Africa. Saint Germain-en-Laye, Sept. 10, 1919. 
Ratification deposited: 
Portugal. July 17, 1922. J. 0O., Oct. 8, 1922, p. 10058. 
MeEpDIcAL EXAMINATION OF YOUNG PEeRsoNs EMPLOYED AT SEA. Geneva, 
Nov. 10, 1921. 
Ratification: 
Esthonia. June 29, 1922. J. L. O. B., Sept. 20, 1922, p. 434. 


MERCHANDISE TRANSPORT BY Rattway. Berne, Oct. 14, 1890. 
Adhesion: 
Czechoslovak Republic. Mar. 4, 1922. B. TJ. J. I., Oct., 1922, p. 404. 
Denunciation: 
Belgium, France. Italy, Rumania, Serb, Croat, Slovene State. 
Staatscourant, 1922, no. 1. 
Notice that convention is binding: 
Hungary. May 29, 1922. E. G., Sept. 13, 1922, p. 515. 
Money Orpers. Buenos Aires, Sept. 15, 1921. 
Adhesion: 
Brazil. B. J. I. I., Oct., 1922, p. 401. 
Ratification: 
Argentina. P. A. U., Dec., 1922, p. 622. 
Salvador. Apr. 20,1922. B.J. I. J., Oct., 1922, p. 401. 
Uruguay. Sept. 22, 1922. D.0O. (Uruguay), Oct. 3, 1922, p. 15. 


Money Orpers. Madrid, Nov. 30, 1920. 
Adhesion: 
Brazil. Jan. 14, 1922. 
Peru. 
Spain. Nov. 29,1921. B. J.J. I., Oct., 1922, p. 401. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B. J.J. I., Oct., 1922, p. 401. 


NAVIGABLE WATERWAYS CONVENTION AND Protocout. Barcelona, Apr. 20, 
1921. 
Ratification: 
Great Britain, India, New Zealand. Aug. 2, 1922. L. N.O. J., Sept. 
1922, p. 1026. 


Nieut oF WomeEN. Washington, Nov. 28, 1919. 
Ratification: 
Switzerland. Oct. 9, 1922. L. N.O.J., Nov. 1922, p. 1143;7.L. 0. B., 
Oct. 25, 1922, p. 515. 


Nigut Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification: 
Switzerland. Oct.9,1922. L.N.O.J., Nov. 1922, p. 1143; J. L. 0. B., 
Oct. 25, 1922, p. 515. 
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OBSCENE PUBLICATIONS. Paris, May 4, 1910. 
Notice that convention is binding: 
Hungary. May 15, 1922. E.G., Sept. 13, 1922, p. 515. 
Opium CONVENTION, 2p. The Hague, Jan. 23, 1912. 
Ratification: 
Salvador. May 29, 1922. B. J. I. I., Oct., 1922, p. 399. 
Ratifications deposited: 
Finland. May 16, 1922. 
Sweden. Apr. 17,1914. 8B. J.J. I., Oct. 1922, p. 399. 
Opium CONVENTION, 2p. Protocol. The Hague, Jan. 23, 1912. 
Ratification: 
Salvador. May 29, 1922. P.A.U., Nov., 1922, p. 516. 


PaRCEL Post CONVENTION. Buenos Aires, Sept. 15, 1921. 


Adhesion: 
Brazil. Jan. 18, 1922. B.J. I. I., Oct., 1922, p. 401. 
Ratification: 


Argentina. P. A. U., Dec. 1922, p. 622. 
ParceL Post ConvENTION. Madrid, Nov. 30, 1920. 
Adhesion: 
Brazil. Jan. 14, 1922. 
Peru. 
Spain. Nov. 29,1921. B. J.J. I., Oct., 1922, p. 401. 
Ratification deposited: 
Sweden. Dec. 1, 1921. 8B. J.J. I., Oct., 1922, p. 401. 
PERMANENT CouRT OF INTERNATIONAL JUSTICE. OPTIONAL CLAUSE. 
Geneva, Dec. 16, 1920. 
Signature: 
Austria. Mar. 14, 1922. B.J. JI. I., Oct., 1922, p. 397. 
PHARMACOPOEIAL FoRMULAS FOR Drugs. Brussels, Nov. 29, 1906. 
Notice that convention is binding: 
Hungary. Aug. 3, 1922. E.G., Sept. 27, 1922, p. 520. 
PHYLLOXERIC CONVENTION. Berne, Nov. 3, 1881. Supplement. Berne, 
Apr. 15, 1889. 


Adhesion: 
Hungary. May 29, 1922. B.J.J.I., Oct., 1922, p. 399. 
PosTAL CONVENTION. Buenos Aires, Sept. 15, 1921. 
Adhesion: 
Brazil. B.I. I. I., Oct., 1922, p. 401. 
Ratification: 


Argentina. P. A. U., Dec. 1922, p. 622. 
Salvador. Apr. 20,1922. B.J.I.I., Oct., 1922, p. 401. 
Uruguay. Sept. 22, 1922. D.0O. (Uruguay), Oct. 3, 1922, p. 15. 
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PostaL CONVENTION. Madrid, Nov. 13, 1920. 
Ratification deposited: 
Honduras. Aug. 29, 1922. Ga. de Madrid, Sept. 1, 1922, p. 886. 
Spain. B.I. JI. I., Oct. 1922, p. 400; D. O. (Paraguay), Feb. 18, 1922, 
p. 10. 
PosTAL SUBSCRIPTION TO NEWSPAPERS. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B. J.J. I., Oct. 1922, p. 401. 
PostaL TRANSFERS. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden, Dec. 1, 1921. B.J. JI. I., Oct., 1922, p. 401. 


PROTECTION OF INDUSTRIAL Property. Madrid, Apr. 15, 1891. 
Notice that convention is binding: 
Hungary. May 29, 1922. E. G., Sept. 13, 1922, p. 516. 
PROTECTION OF INDUSTRIAL PRopPERTYy. Paris, Mar. 20, 1883. Revision, 
Brussels, Dec. 14, 1900; Washington, June 2, 1911. 
Notice that convention is binding: 
Germany (with reservations). Mar. 30,1922. Reichs G., 1922, teil 2, 
p. 5. 


Hungary. May 29, 1922. E£. G., Sept. 13, 1922, p. 516. 


REFRIGERATION. INTERNATIONAL INSTITUTE OF. Paris, June 21, 1920. 
Promulgation: 
France. Aug. 24, 1922. J.0O., Aug. 27, 1922, p. 8918. 
Netherlands. Staatsblad, 1922, no. 308. 
Ratification deposited: 
Czechoslovak Republic. Nov. 6, 1922. J.0., Nov. 9, 1922, p. 10870. 


Rieut TO A FLAG oF STATES HAVING NO SEAcOAST. Barcelona, Apr. 20, 
1921. 
Ratification: 
Great Britain, India, New Zealand, Newfoundland. Oct. 9, 1922. 
L. N. O. J., Nov., 1922, p. 1123. 


SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B. I. JI. I., Oct., 1922, p. 401. 


TELEGRAPH. St. Petersburg, July 22,1875. Supplement, Lisbon, June 11, 
1908. 
Adhesion: 
Albania. 
Palestine. B. J.J. I., Oct., 1922, p. 403. 
TRADE-MARKS REGISTRATION. Madrid, Apr. 14, 1891. Revision. 
Adhesion: 


Germany. Reichs G., 1922, teil 2, p. 669. 
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UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 


Ratification: 
Switzerland. Oct. 9, 1922. J. L. O. B., Oct. 25, 1922, p. 515. 


UNIVERSAL PostaL Union. Revision. Madrid, Nov. 30, 1920. 
Adhesion: 
Brazil. Jan. 14, 1922. 
Spain (and colonies). Nov. 29, 1921. 
Peru. B.I. I. I., Oct., 1922, p. 401. 
Ratification deposited: 
Sweden. Dec. 1, 1921. B. J.J. I., Oct., 1922, p. 401. 


WEIGHTS AND MEasuRES BurzEAv. Paris, May 20, 1875. 
Adhesion: 
Czechoslovak Republic. June 21, 1922. FE. G., Oct. 18, 1922, p. 530; 
Monit., Oct. 14, 1922, p. 7122. 


Waite Leap IN Parintine. Geneva, Nov. 19, 1921. 


Ratification: 
Esthonia. June 29,1922. J. L. O. B., Sept. 20, 1922, p. 434. 


Wuite SLAvE Geneva, Sept. 30, 1921. 
Adhesion: 
British Colonies and Protectorates, Sept. 18, 1922. L. N.0O.J., Nov., 
1922, p. 1123. 
Panama. Sept. 6, 1922. L. N.O.J., Oct., 1922, p. 1089. 
Ratifications deposited: 
Austria. Aug. 9, 1922. 
Norway. Aug. 16, 1922. Monit., Nov. 2/3, 1922, p. 7463-4. 


Wuite Stave TraDe. Paris, May 18, 1904. 
Adhesion: 
Finland. Sept. 27,1922. J. 0., Oct. 4, 1922, p. 9934. 
Hungary. June 7, 1922. B.J. JI. Oct., 1922, p. 403. 


WHITE SLAVE Trape. Paris, May 4, 1910. 
Adhesion: 
Finland. Sept. 27, 1922. J. 0., Oct. 4, 1922, p. 9934. 


WoRKMEN’s CoMPENSATION. Geneva, Nov. 12, 1921. 


Ratification: 
Esthonia. June 29, 1922. J. L. O. B., Sept. 20, 1922, p. 434. 


M. Atice MaATrHews. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


Aaland Islands, Convention respecting the non-fortification and neutral- 
ization of. Signed at Geneva, Oct. 20, 1921. (Treaty Series, 1922, No. 
6.) 63d. 

Aerial navigation, Convention for the regulation of. (Treaty Series, 
1922, No. 2.) 6s. 3d. 

British nationality and status of aliens. Regulations, April 12, 1922. 
(S. R. & O. 1922, No. 447.) 1}d. 


India regulations, June 20, 1922. (S. R. & O. 1922, No. 675.) 


Cameroons, Reports on the British sphere of the. (Cmd. 1647). Is. 
13d. 

Canada, Accession of, to the real and personal property convention of 
March 2, 1899. Convention between United Kingdom and United States, 
signed at Washington, Oct. 21, 1921. (Treaty Series, 1922, No. 10.) 24d. 


Enemy aliens, former, in necessitous circumstances. Interim report of 
committee appointed by Board of Trade to advise upon applications for 
release of property of. (Cmd. 1687.) 64d. 


Graves of British soldiers in Italy. Agreement between British and 
Italian Governments, signed at Rome May 11, 1922. (Treaty Series, 1922, 
No. 8.) 23d. 


Hague conference, June-July, 1922. Papers relating to the. (Cmd. 
1724.) 63d. 

Lithuania. Agreement with British Government respecting commercial 
relations, signed May 6, 1922. (Treaty Series, 1922, No.9.) 23d. 


Merchant shipping. Prevention of accidents. Order in Council, June 
20, 1922, further postponing the coming into operation of the Merchant 
Shipping (Convention) Act, 1914, until Jan. 1, 1923. (S. R. & O. 1922, No. 
723.) 13d. 


Navies. Return showing the fleets of the British Empire, United States 
of America, Japan, France, Italy, Russia and Germany, on Feb. 1, 1922. 
(H. C. Rept. 123.) 2s. 2d. 


Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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New Hebrides, Protocol respecting the, between France and Great 
Britain. Signed at London, Aug. 6, 1914. (Treaty Series, 1922, No. 7.) 
2s. 2d. 

Oil in navigable waters. Report from standing committee, with pro- 
ceedings. (H.C. Rept. 150.) 23d. 

Palestine. Correspondence with the Palestine Arab delegation and the 
Zionist organization. (Cmd.1700). 7d. 

Palestine, Mandate for. Letter from the Secretary to the Cabinet to the 
Secretary-General of the League of Nations, July 1, 1922, enclosing a note in 
reply to Cardinal Gasparri’s letter of May 15, 1922, addressed to the Secre- 
tary-General of the League. (Misc. 1922, No. 4.) 33d. 

Peace Treaty with Bulgaria. Rules made by the Administrator of Bul- 
garian property, July 15, 1922, and approved by the Board of Trade, 
July 17, 1922. (S. R. & O. 1922, No. 760.) 13d. 

Tanganyika Territory. Report for 1921. (Cmd. 1732.) 7d. 

Togoland. Report on the British mandated sphere of, for 1920-21, 
together with a covering despatch from the governor of the Gold Coast. 
(Cmd. 1698.) 1s. 13d. 

Tribunaux Arbitraux Mixtes institués par les Traité de Paix. Recueil des 
Décisions. No. 11, Feb. 1922, and No. 12, Mar. 1922. 6s. 2d. each. 

Washington, Treaties of. (12 Geo. V. Ch. 21.) 34d. 


UNITED STATES ” 

Aliens. Protection of, and enforcement of their treaty rights. Hearings, 
Aug. 23 and 24, 1922. 21 p. Foreign Relations Committee. 

Budgets of Western European countries. By Douglas Miller. Oct. 2, 
1922. 26 p. (Trade Information Bulletin 67.) Foreign and Domestic 
Commerce Bureau. 

Chilean-Peruvian conference. La sesién de clausura de la. 1922. 12 p. 
il. (From Boletin, Oct. 1922.) Pan-American Union. 

China, Act to authorize creation of corporations for purpose of engaging 
in business within. Approved Sept. 19, 1922. 9 p. (Public 312.) 5c. 

China trade Act, 1922, with regulations and forms. Oct. 20,1922. 24 p. 
(Trade Information Bulletin 74.) Foreign and Domestic Commerce Bureau. 

Commercial travelers, Act to give effect to certain provisions of conven- 
tions with foreign governments for facilitating work of. Approved Sept. 
22,1922. 1p. (Public 349.) 5c. 

Consular Regulations, Executive order amending. Sept. 5, 1922. 6 p. 
(No. 3731.) State Dept. 


2 Where prices are given, the document may be obtained for the amount noted from the 
Superintendent of Documents, Government Printing Office, Washington, D. C. 
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Diplomatie service, Information regarding appointments and promotions 
in. 1922. 17p. State Dept. 

Dominican Customs Receivership. Report of 15th fiscal period, under 
American-Dominican convention of 1907, calendar year 1921, with sum- 
mary of commerce for calendar year 1921. 1922. 103 p. il. Insular 
Affairs Bureau. 

Enemy property. Hearing relative to adjudication by commission of 
American war claims against Germany and Austria and use of enemy prop- 
erty held by Alien Property Custodian in payment of such claims. 1922. 
42 p. Judiciary Committee. 

Foreign Relations of United States. 1914. 1132 p. Cloth, $1.25. 

German reparations, budget, and foreign trade. (Trade Information 
Bulletin 40.) Foreign and Domestic Commerce Bureau. 10c. 

Germany, Agreement between United States and, for mixed commission 
to determine amount to be paid by Germany in satisfaction of Germany’s 
financial obligations under treaty concluded Aug. 25, 1921. Signed at 
Berlin, Aug. 10, 1922. 8p. (Treaty Series 665.) [English and German.] 
State Dept. 

———.. Treaty between United States and, restoring friendly relations. 
Signed Berlin, Aug. 25, 1921; and parts of Treaty of Versailles, June 28, 
1919. 121 p. (Treaty Series 658.) State Dept. 

Haiti. Inquiry into occupation and administration of Haiti and Santo 
Domingo. Hearings. 1922. Pts. 5-7. Select Committee. 

Immigration for fiscal year ended June 30, 1922. Hearings, Aug. 22, 
1922. 593-625p. 3maps. (Serial6-B). Immigration and Naturalization 
Committee. 

Immigration under per centum limit act, by W. W. Husband. 10p. 3 
maps. (From Monthly Labor Review, Aug. 1922.) Labor Statistics 
Bureau. 

Immigration laws, rules of May 1, 1917. 7thed. 1922. 111 p. map. 
Paper, 10c. Immigration Bureau. 

International Law. General index to International Law Situations, 
Topics and Discussions. Vols. 1-20, 1901-20. 1922. 247 p. Naval War 
College. Cloth 55c. 

Japanese. Nonassimilability of, in Hawaii and United States. Hearings 
regarding anthropological and historical data. July 17, 1922. 65 p. 
Territories Committee. 

Jews. Joint resolution favoring establishment in Palestine of national 
home for Jewish people. Approved Sept. 21, 1922. 1p. (Pub. Res. 73.) 


Married women, Laws relating to naturalization and citizenship of. 1922. 
4p. Paper, 5c. 
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Merchant marine. Statement of Albert D. Lasker on proposed bill 
providing aids for American shipping. 1922. 41 p. Shipping Board. 

Negotiable instruments. Aceptaciones comerciales y bancarias en los 
Estados Unidos. A. C. Miller. 1922. 9p. (From Boletin, Oct. 1922.) 
Pan American Union. 

Memoria sobre aceptaciones bancarias y comerciales. 1922. 
43 p. il. Inter-American High Commission. 

Panama, New agreement with. Letter recommending authorization of 
Congress to abrogation of so-called Taft agreement and negotiation of new 
agreement with Panama. Sept. 5, 1922. 2p. (S. doc. 248, 67th Cong., 
2d sess.) Paper, 5c. 


Panama Canal. Treaties and acts of Congress relating to, annotated 
1921. Cloth, $2.00; paper, $1.00. Panama Canal, Washington Office. 


Passports. Executive order amending provisions of Executive order of 
Aug. 8, 1918, concerning travel between United States and neighboring 
countries. Aug. 3, 1922. 1p. (No. 3718.) State Dept. 


~ 


———. Notice concerning use of. Sept. 21, 1922. 7p. State Dept. 
Regulations to clerks of courts who take passport applications. 
(No. 8, July 1, 1922.) 8p. State Dept. 

Sales, conditional. Informe preliminar sobre la uniformidad del derecho 
relativo a ventas condicionales en las naciones Americanas. 1922. 21 p. 
Inter-American High Commission. 

Shantung Province, China, Economic development of, 1912-21. By 
Clarence E. Gauss. Oct. 9, 1922. 20p. (Trade Information Bulletin 70.) 
Foreign and Domestic Commerce Bureau. 

State Department, Short account of. 1922. 76p. Paper, 10c. 

Vera Cruz, Report respecting claims arising out of occupation of, by 
American forces. Sept. 14,1922. 8p. (S. doc. 252, 67th Cong; 2d sess.) 
Paper, 5c. 


GEORGE A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


OZAWA V. UNITED STATES‘ 
Supreme Court of the United States 


Decided November 13, 1922 


The appellant is a person of the Japanese race bornin Japan. He applied, 
on October 16, 1914, to the United States District Court for the Territory 
of Hawaii to be admitted as a citizen of the United States. His petition was 
opposed by the United States District Attorney for the District of Hawaii. 
Including the period of his residence in Hawaii appellant had continuously 
resided in the United States for twenty years. He was a graduate of the 
Berkeley, California, High School, had been nearly three years a student in 
the University of California, had educated his children in American schools, 
his family had attended American churches and he had maintained the use 
of the English language in his home. That he was well qualified by char- 
acter and education for citizenship is conceded. 

The District Court of Hawaii, however, held that, having been born in 
Japan and being of the Japanese race, he was not eligible to naturalization 
under Section 2169 of the Revised Statutes, and denied the petition. There- 
upon the appellant brought the cause to the Circuit Court of Appeals for 
the Ninth Circuit and that court has certified the following questions, upon 
which it desires to be instructed: 


1. Is the Act of June 29, 1906 (34 Stats. at Large, Part I, Page 596), 
providing ‘‘for a uniform rule for the naturalization of aliens” complete 
in itself, or is it limited by Section 2169 of the Revised Statutes of the 
United States? 

2. Is one who is of the Japanese race and born in Japan eligible to 
citizenship under the Naturalization laws? 

3. If said Act of June 29, 1906, is limited by Section 2169 and natu- 
ralization is limited to aliens being free white persons and to aliens of 
African nativity and to persons of African descent, is one of the Jap- 
anese race, born in Japan, under any circumstances eligible to naturali- 
zation? 


These questions for purposes of discussion may be briefly restated: 
1. Is the Naturalization Act of June 29, 1906, limited by the provisions 
of Section 2169 of the Revised Statutes of the United States? 


1 No. 1, Oct. term, 1922. 


151 


152 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


2. If so limited, is the appellant eligible to naturalization under that 
section? 
First. Section 2169 is found in Title XXX of the Revised Statutes, 
under the heading ‘‘ Naturalization,”’ and reads as follows: 
The provisions of this title shall apply to aliens, being free white 
persons and to aliens of African nativity and to persons of African 
descent. 


The Act of June 29, 1906, entitled ‘“‘ An Act to establish a Bureau of Immi- 
gration and Naturalization, and to provide for a uniform rule for the natu- 
ralization of aliens throughout the United States’’, consists of thirty-one 
sections and deals primarily with the subject of procedure. There is nothing 
in the circumstances leading up to or accompanying the passage of the Act 
which suggests that any modification of Section 2169, or of its application, 
was contemplated. 

The report of the House Committee on Naturalization and Immigration, 
recommending its passage, contains this statement: 

It is the opinion of your Committee that the frauds and crimes which 
have been committed in regard to naturalization have resulted more 
from a lack of any uniform system of procedure in such matters than 
from any radical defect in the fundamental principles of existing law 
governing in such matters. The two changes which the committee has 
recommended in the principles controlling in naturalization matters 
and which are embodied in the bill submitted herewith are as follows: 
First. The requirement that before an alien can be naturalized he 
must be able to read, either in his own language or in the English lan- 
guage and to speak or understand the English language; and, Second: 
that the alien must intend to reside permanently in the United States 
before he shall be entitled to naturalization. 


This seems to make it quite clear that no change of the fundamental char- 
acter here involved was in mind. 

Section 28 of the Act expressly repeals Sections 2165, 2167, 2168, 2173 of 
Title XXX, the subject matter thereof being covered by new provisions. 
The sections of Title XXX remaining without repeal are: Section 2166, 
relating to honorably discharged soldiers; Section 2169, now under con- 
sideration; Section 2170, requiring five years’ residence prior to admission; 
Section 2171, forbidding the admission of alien enemies; Section 2172, re- 
lating to the status of children of naturalized persons, and Section 2174, 
making special provision in respect of the naturalization of seamen. 

There is nothing in Section 2169 which is repugnant to anything in the 
Act of 1906. Both may stand and be given effect. It is clear, therefore, 
that there is no repeal by implication. 

But it is insisted by appellant that Section 2169, by its terms is made ap- 
plicable only to the provisions of Title XXX and that it will not admit of 
being construed as a restriction upon the Act of 1906. Since Section 2169, 
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it is in effect argued, declares that ‘‘the provisions of this Title shall apply to 
aliens being free white persons . . . ,” it should be confined to the 
classes provided for in the unrepealed sections of that Title, leaving the Act 
of 1906 to govern in respect of all other aliens, without any restriction except 
such as may be imposed by that Act itself. 

It is contended that thus construed the Act of 1906 confers the privilege 
of naturalization without limitation as to race, since the general introductory 
words of Section 4 are: ‘That an alien may be admitted to become a citizen 
of the United States in the following manner, and not otherwise.” But, 
obviously, this clause does not relate to the subject of eligibility but to the 
‘“‘manner’’, that is the procedure, to be followed. Exactly the same words 
are used to introduce the similar provisions contained in Section 2165 of the 
Revised Statutes. In 1790 the first Naturalization Act provided that, ‘‘ Any 
alien being a free white person may be admitted to become a citizen . . . 
on the following conditions and not otherwise.”’ (2 Stat. 1799-1813, p. 153.) 
This was subsequently enlarged to include aliens of African nativity and 
persons of African descent. These provisions were restated in the Revised 
Statutes, so that Section 2165 included only the procedural portion, while 
the substantive parts were carried into a separate section (2169) and the 
words “An alien”’ substituted for the words “ Any alien.” 

In all of the Naturalization Acts from 1790 to 1906 the privilege of natu- 
ralization was confined to white persons (with the addition in 1870 of those 
of African nativity and descent), although the exact wording of the various 
statutes was not alwaysthe same. If Congress in 1906 desired to alter a rule 
so well and so long established it may be assumed that its purpose would 
have been definitely disclosed and its legislation to that end put in unmis- 
takable terms. 

The argument that because Section 2169 is in terms made applicable only 
to the title in which it is found, it should now be confined to the unrepealed 
sections of that title is not convincing. The persons entitled to naturaliza- 
tion under these unrepealed sections include only honorably discharged 
soldiers and seamen who have served three years on board an American ves- 
sel, both of whom were entitled from the beginning to admission on more 
generous terms than were accorded to other aliens. It is not conceivable 
that Congress would deliberately have allowed the racial limitation to con- 
tinue as to soldiers and seamen to whom the statute had accorded an es- 
pecially favored status, and have removed it as to all other aliens. Such a 
construction can not be adopted unless it be unavoidable. 

The division of the Revised Statutes into Titles and Chapters is chiefly 
a matter of convenience, and reference to a given title or chapter is simply a 
ready method of identifying the particular provisions which are meant. 
The provisions of Title XXX affected by the limitation of Section 2169, 
originally embraced the whole subject of naturalization of aliens. The gen- 
erality of the words in Section 2165, ‘‘ An alien may be admitted - 
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was restricted by Section 2169 in common with the other provisions of the 
title. The words “this title’’ were used for the purpose of identifying that 
provision (and others), but it was the provision which was restricted. That 
provision having been amended and carried into the Act of 1906, Section 2169 
being left intact and unrepealed, it will require something more persuasive 
than a narrowly literal reading of the identifying words ‘‘this title” to justify 
the conclusion that Congress intended the restriction to be no longer ap- 
plicable to the provision. 

It is the duty of this Court to give effect to the intent of Congress. Pri- 
marily this intent is ascertained by giving the words their natural signifi- 
cance, but if this leads to an unreasonable result plainly at variance with the 
policy of the legislation as a whole, we must examine the matter further. 
We may then look to the reason of the enactment and inquire into its ante- 
cedent history and give it effect in accordance with its design and purpose, 
sacrificing, if necessary, the literal meaning in order that the purpose may 
not fail. See Church of the Holy Trinity v. United States, 143 U. S. 457; 
Heydenfeldt v. Daney Gold, etc. Co., 93 U. S. 634, 638. We are asked to con- 
clude that Congress, without the consideration or recommendation of any 
committee, without a suggestion as to the effect, or a word of debate as to 
the desirability, of so fundamental a change, nevertheless, by failing to alter 
the identifying words of Section 2169, which section we may assume was 
continued for some serious purpose, kas radically modified a statute always 
theretofore maintained and considered as of great importance. It is incon- 
ceivable that a rule in force from the beginning of the Government, a part of 
our history as well as our law, welded into the structure of our national polity 
by a century of legislative and administrative acts and judicial decisions 
would have been deprived of its force in such dubious and casual fashion. 
We are, therefore, constrained to hold that the Act of 1906 is limited by the 
provisions of Section 2169 of the Revised Statutes. 

Second. This brings us to inquire whether, under Section 2169, the ap- 
pellant is eligible to naturalization. The language of the naturalization 
laws from 1790 to 1870 had been uniformly such as to deny the privilege of 
naturalization to an alien unless he came within the description ‘‘free white 
person.” By Section 7 of the Act of July 14, 1870 (16 Stat. 254, 256), the 
naturalization laws were ‘‘extended to aliens of African nativity and to per- 
sons of African descent.”’ Section 2169 of the Revised Statutes, as already 
pointed out, restricts the privilege to the same classes of persons, viz: ‘‘to 
aliens [being free white persons and to aliens] of African nativity and persons 
of African descent.” It is true that in the first edition of the Revised Stat- 
utes of 1873 the words in brackets, ‘‘ being free white persons and to aliens”’ 
were omitted, but this was clearly an error of the compilers and was cor- 
rected by the subsequent legislation of 1875 (18 Stat. 316, 318). Is appel- 
lant, therefore, a ‘free white person,” within the meaning of that phrase as 
found in the statute? 
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On behalf of the appellant it is urged that we should give to this phrase the 
meaning which it had in the minds of its original framers in 1790 and that it 
was employed by them for the sole purpose of excluding the black or African 
race and the Indians then inhabiting this country. It may be true that these 
two races were alone thought of as being excluded, but to say that they were 
the only ones within the intent of the statute would be to ignore the affirma- 
tive form of the legislation. The provision is not that Negroes and Indians 
shall be excluded but it is, in effect, that only free white persons shall be 
included. The intention was to confer the privilege of citizenship upon that 
class of persons whom the fathers knew as white, and to deny it to all who 
could not be so classified. It is not enough to say that the framers did not 
have in mind the brown or yellow races of Asia. It is necessary to go farther 
and be able to say that had these particular races been suggested the lan- 
guage of the Act would have been so varied as to include them within its 
privileges. As said by Chief Justice Marshall in Dartmouth College v. 
Woodward, 4 Wheat. 518, 644, in deciding a question of constitutional con- 
struction: “It is not enough to say, that this particular case was not in the 
mind of the Convention, when the article was framed, nor of the American 
people, when it was adopted. It is necessary to go farther, and to say that, 
had this particular case been suggested, the language would have been so 
varied, as to exclude it, or it would have been made a special exception. 
The case being within the words of the rule, must be within its operation 
likewise, unless there be something in the literal construction so obviously 
absurd, or mischievous, or repugnant to the general spirit of the instrument, 
as to justify those who expound the constitution in making it an exception.” 
If it be assumed that the opinion of the framers was that the only persons 
who would fall outside the designation “‘white’”’ were Negroes and Indians, 
this would go no farther than to demonstrate their lack of sufficient informa- 
tion to enable them to foresee precisely who would be excluded by that term 
in the subsequent administration of the statute. It is not important in 
construing their words to consider the extent of their ethnological knowledge 
or whether they thought that under the statute the only persons who would 
be denied naturalization would be Negroes and Indians. It is sufficient to 
ascertain whom they intended to include and having ascertained that it 
follows, as a necessary corollary, that all others are to be excluded. 

The question then is, Who are comprehended within the phrase “free 
white persons?” Undoubtedly the word “free’’ was originally used in 
recognition of the fact that slavery then existed and that some white persons 
occupied that status. The word, however, has long since ceased to have any 
practical significance and may now be disregarded. 

We have been furnished with elaborate briefs in which the meaning of the 
words “white person” is discussed with ability and at length, both from the 
standpoint of judicial decision and from that of the science of Ethnology. 
It does not seem to us necessary, however, to follow counsel in their exten- 
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sive researches in these fields. It is sufficient to note the fact that these 
decisions are, in substance, to the effect that the words import a racial and 
not an individual test, and with this conclusion, fortified as it is by reason 
and authority, we entirely agree. Manifestly the test afforded by the mere 
color of the skin of each individual is impracticable as that differs greatly 
among persons of the same race, even among Anglo-Saxons, ranging by 
imperceptible gradations from the fair blond to the swarthy brunette, the 
latter being darker than many of the lighter hued persons of the brown or 
yellow races. Hence to adopt the color test alone would result in a confused 
overlapping of races and a gradual merging of one into the other, without 
any practical line of separation. Beginning with the decision of Circuit 
Judge Sawyer, in In re Ah Yup, 5 Sawy. 155 (1878), the federal and state 
courts, in an almost unbroken line, have held the words “white person’’ 
were meant to indicate only a person of what is popularly known as the Cau- 
casian race. Among these decisions, see for example: In re Camille, 6 Fed. 
Rep. 256; In re Saito, 62 Fed. Rep. 126; In re Nian, 21 Pac. (Utah) 993; 
In re Kumagai, 163 Fed. 922; In re Yamashita, 30 Wash. 234, 237; In re 
Ellis, 179 Fed. Rep. 1002; In re Mozumdar, 207 Fed. Rep. 115, 117; In re 
Singh, 257 Fed. Rep. 209, 211-212, and In re Charr, 273 Fed. Rep. 207. 
With the conclusion reached in these several decisions we see no reason to 
differ. Moreover, that conclusion has become so well established by judicial 
and executive concurrence and legislative acquiescence that we should not 
at this late day feel at liberty to disturb it, in the absence of reasons far more 
cogent than any that have been suggested. United States v. Mid-West Oil 
Company, 236 U. 8. 459, 472. 

The determination that the words ‘white person”’ are synonymous with 
the words “‘a person of the Caucasian race” simplifies the problem, although 
it does not entirely dispose of it. Controversies have arisen and will no 
doubt arise again in respect of the proper classification of individuals in 
border line cases. The effect of the conclusion that the words “white per- 
son”? means a Caucasian is not to establish a sharp line of demarcation be- 
tween those who are entitled and those who are not entitled to naturaliza- 
tion, but rather a zone of more or less debatable ground outside of which, 
upon the one hand, are those clearly eligible, and outside of which, upon the 
other hand, are those clearly ineligible for citizenship. Individual cases 
falling within this zone must be determined as they arise from time to time 
by what this Court has called, in another connection (Davidson v. New 
Orleans, 96 U. 8. 97, 104) “‘the gradual process of judicial inclusion and ex- 
clusion.”’ 

The appellant, in the case now under consideration, however, is clearly of 
a race which is not Caucasian and therefore belongs entirely outside the zone 
on the negative side. A large number of the federal and state courts have 
so decided and we find no reported case definitely to the contrary. These 
decisions are sustained by numerous scientific authorities, which we do 
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not deem it necessary to review. We think these decisions are right and so 
hold. 

The briefs filed on behalf of appellant refer in complimentary terms to the 
culture and enlightenment of the Japanese people, and with this estimate 
we have no reason to disagree; but these are matters which cannot enter into 
our consideration of the questions here at issue. We have no function in 
the matter other than to ascertain the will of Congress and declare it. Of 
course there is not implied—either in the legislation or in our interpretation 
of it—any suggestion of individual unworthiness or racial inferiority. These 
considerations are in no manner involved. 

The questions submitted are, therefore, answered as follows: 

Question No. 1. The Act of June 29, 1906, is not complete in itself but 
is limited by Section 2169 of the Revised Statutes of the United States. 

Question No. 2. No. 


Questi No. 3. No. . ' 
It will be so certified. 


AWARD IN THE MATTER OF THE LANDREAU CLAIM AGAINST PERU ! 
By tHe UntTep StTates-PERUVIAN ARBITRAL COMMISSION 
Award rendered October 26, 1922 


Tue PrestpeEntT: Whereas by a protocol signed and sealed in Lima, 
Peru, the twenty-first day of May, one thousand nine hundred and twenty- 
one, and made between the Governments of the United States of America 
and the Republic of Peru, it was recited that the said governments, not hav- 
ing been able to reach an agreement concerning the claim against Peru of 
the heirs and assigns of the American citizen John Célestin Landreau, arising 
out of a Decree of October 24, 1865 of the Government of Peru providing 
for the payment of rewards to John Théophile Landreau, brother of John 
Célestin Landreau, for the discovery of guano deposits, and out of contracts 
of John Théophile Landreau and John Célestin Landreau, entered into on 
or about April 6, 1859 and October 29, 1875, which claim was supported by 
the Government of the United States, had resolved to submit the questions 
for decision to an International Arbitral Commission, and to that end had 
named their respective plenipotentiaries, that is to say, the President of the 
United States, William E. Gonzales, Ambassador of the United States at 
Lima, and the President of Peru, Dr. Alberto Salomon, Minister of Foreign 
Relations, who, after having exchanged their full powers found to be in due 
order and proper form, had agreed upon the thirteen articles set out in the 
said protocol after the said recital, 

And whereas by Article II of the said protocol it was provided that the 
Commission should be composed of three members as follows: one to be 
appointed by the Government of the United States; one to be appointed by 


1 Printed from manuscript copy of award. 
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the Government of Peru; and the third who should act as President of the 
Commission and should be a national of either Denmark, Great Britain or 
The Netherlands, to be selected by the two governments aforesaid, 

And whereas in pursuance of the said Article II, Barton Smith, Esquire, 
was duly appointed by the Government of the United States, and Carlos A. 
Prevost, Esquire, was duly appointed by the Government of Peru, and the 
Right Honorable Viscount Finlay, G.C.M.G., a national of Great Britain, 
residing in London, was duly appointed to be President of the Commission 
by the two said governments, 

And whereas by Article IV thereof, it was provided that the Commission 
should meet at the residence place of the President of the Commission within 
sixty days after the case should be ready for consideration according to the 
second paragraph of Article X of the said protocol and should hold all its 
sessions in the same place, 

And whereas by an agreement made between the Government of the 
United States and the Republic of Peru dated August 4, 1922, it was agreed 
between the said governments that the said Article IV should be modified 
so as to provide that the Commission should meet in first session at London 
on such day and date between the second and tenth, both included, days 
of October 1922, as the President of the Commission should determine, 

And whereas the Commission thereafter met as so appointed and sat in 
London and heard the arguments of the agents for the said governments 
duly appointed under the said protocol on the second, third, fourth, fifth, 
sixth, ninth, tenth and eleventh days of October, 1922, 

And whereas by Article I of the said protocol, the questions to be de- 
termined by the Commission are: first, whether the release granted the 
Peruvian Government in 1892 by John Théophile Landreau eliminated 
any claim which John Célestin Landreau, the American citizen, may have 
had against the Peruvian Government; and if all claims were not thereby 
extinguished; then, second, what sum, if any, is equitably due to the heirs or 
assigns of John Célestin Landreau, 

Now therefore this Commission, having carefully considered the argu- 
ments of the agents and counsel for the said parties, and the printed cases 
and documents presented by either side, after due deliberation, finds and 
awards that the release granted the Peruvian Government in 1892 by John 
Théophile Landreau did not eliminate any claim which John Célestin 
Landreau, the American citizen, may have had against the Peruvian Gov- 
ernment, and no claims were thereby extinguished, and further finds and 
awards that there is equitably due the heirs or assigns of John Célestin Lan- 
dreau the sum of one hundred and twenty-five thousand dollars of the 
United States of America in gold coin thereof. 

Done at London, in triplicate original, the twenty-sixth day of October, 


1922. 
[Then follow the signatures of the three Commissioners. } 
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REASONS FOR THE AWARD 


Théophile and Célestin Landreau were both born in France and were 
French subjects. Théophile settled in Peru about 1846 and continued to 
reside there until his death in 1894; he always continued to be a French 
subject. Célestin in 1857, being then under age, emigrated to the United 
States and settled in Louisiana. In 1867 Célestin became a naturalized 
citizen of the United States and retained his American citizenship and dom- 
icile until his death on the 4th March 1919. 

Théophile Landreau was a chemist, and from 1847 onwards was engaged 
in investigations for the purpose of discovering on the coast of Peru and 
the adjacent islands deposits of guano. These deposits belong to the state. 
A law passed in 1833 provided that any person who discovered property of 
suppressed convents ‘‘or other properties belonging to the State by any 
title’ should receive a third part thereof on giving information to the gov- 
ernment. It has been maintained by the claimants in the present case that 
this law applied to the discovery of deposits of guano. Another law published 
on the 21st April 1847 provided that any discoverer of government property 
should be allowed one third. It appears to have been in the hope of earning 
such rewards that Théophile engaged in the search for guano deposits. He 
presented a petition for this purpose in 1856 and again in 1859 and in 1863. 

In 1858 and 1859 Théophile applied to his brother Célestin in Louisiana 
for pecuniary assistance in prosecuting his search for guano. It appears 
from the correspondence between the brothers that about 1859 Théophile 
received from Célestin a remittance of $5,000 on the terms that Célestin 
should have a half interest in any discoveries of guano by Théophile. A 
further grant of $2,000 was made to Théophile by Célestin at a subsequent 
date. On the 29th October 1875 there was a readjustment between the 
brothers as to their interest in the rewards that might be earned by such 
discoveries. By document of that date (U. 8. Case, pages 56 and 57) it 
was provided that Théophile’s interest should be seventy per cent and 
Célestin’s thirty per cent of the whole claim for the reward. The present 
claim on behalf of Célestin’s representatives is in respect of his interest 
under this readjustment. 

In 1865 the contract which forms the basis of the present claim was en- 
tered into between Théophile Landreau and the Government of Peru (U.S. 
Case, page 172 to page 185). In that contract is set out in extenso the Su- 
preme Decree of 24th October 1865. 

This Decree recites that Théophile Landreau asserts that unknown de- 
posits of guano exist and offers to make them known to the government for 
the proportionate reward. The Decree goes on to recite that it is just to 
agree if in reality the deposits were entirely unknown. The Decree then 
provides that the petition of Théophile should be granted on certain condi- 
tions, of which some are the following: 
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1. Théophile Landreau was to make known that he accepted the Decree 
and to disclose the deposits, the Decree not applying to deposits already 
known. 

2. The reward was to be a certain percentage varying from ten per cent 
to two per cent on the net product of the guano according to the quantity 


up to 5,000,000 tons. 
5. The government might proceed to take out the guano as it thought 


proper. 

The sixth condition was in the following terms: ‘‘ This concession shall be 
null in case it shall be proved fully that the Government or any other au- 
thority had official or personal notice of the existence of the deposits claimed 


to have been discovered by Landreau’’. 
The instrument proceeds to state that Landreau accepted the concession 


on the terms of this Decree. 

This instrument was dated 2nd November 1865. On the next day, the 
3rd November, Landreau filed his list of discoveries of guano. This list is 
set out in the case for the United States, page 189. It was embodied in a 
petition to the Peruvian Government in which it is described as being an 
exact and detailed list of the deposits of guano, discovered by Landreau, 
and which are the object of his denouncement, adding that they are all 
unknown to the government. This list specifies by name various cliffs, 
points, pampas, coves and islands in which it is stated that guano deposits 


exist and concludes thus: 
To the south of Arica there is guano in abundance between Cape Lobos, La Capilla and 
Madrid Point, as well as on Camarones, Point Corda, the Island of Cololue, Pisagua Bay, 


and Pichalo and Megillones Points. 
Between Iquique and the River Loa there exist immense deposits of guano at certain dis- 


tances, as, for example, on the beach of Cochapampa, Chuquinata, Puntagruesa, Barrancos, 
Patillos, Chucumata, Patache Point, Quebrada de Pica, Puerto Ingles, Blanca or Lobos 
Point, Chomache Point, Huannillos, Chipana and the Bay of Loa. 


The petition concludes by asking that the list should be made part of the 
record, ‘‘and that the Commission which is to examine and measure the 
deposits of guano which I have designated be named”’. 

Nothing appears to have been done by the Peruvian Government to carry 
into effect the survey and measurement of the guano beds under this con- 
tract of 1865. 

In 1868, the Peruvian Government applied to Théophile Landreau for 
a fresh list on the ground that that supplied in 1865 had been lost. A fresh 
list was accordingly supplied (Document No. 14, U. 8. Case, pages 197 to 
200). The fresh list is dated 9th December 1868, and a short supplementary 


list was delivered on the 12th December 1868 (U.S. Case, pages 200 and 


201). 
On the 12th December 1868 the decree of that date was issued (Document 


15A, U.S. Case, pages 202 and 203). 
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This Decree recites a petition of Théophile Landreau for fulfillment of 
this contract with the government, making known the deposits of guano 
placed by him at the disposition of the government, and goes on to state 
that that contract cannot be accepted by the government, “because it 
suffers from various defects which render it void’. The Decree goes on to 
say that ‘the reward stipulated is of vast import and cannot be conceded 
and that it is proper to examine the deposits denounced and see if they con- 
tain guano of good quality and may produce benefit to the nation”. The 
Decree proceeds to state that ‘‘on these grounds the Contract made with 
Landreau on November 2nd 1865 is declared void; the ‘denouncement’ 
made in this proceeding is accepted; and it is provided that as a basis for a 
new Contract the new deposits of guano be examined by a Commission 
which shall be appointed for that purpose’’. 

Appended to the Decree is a “rubric of His Excellency”’ in these terms: 
“Tell Landreau to indicate the reward that he demands for the denounce- 
ment that he has made, and let this resolution be published with the report 
annexed ’’. 

This Decree was published in the official paper Zl Peruano on December 
31, 1868. 

There is an undated letter of Théophile Landreau addressed to the Min- 
ister of the United States at Lima in the following terms: (U. S. Case, 
pages 201 and 202). 

As the representative of John Célestin Landreau, citizen of the U. S. A. I would respect- 
fully beg leave to submit for the consideration of Your Excellency the annexed copy of a 
Decree dated Lima, December 12th, 1868, and published in the official paper El Peruano 
December 31st 1868. 

I pray Your Excellency may not deny me this protection be it officially or otherwise, so 
that the Peruvian Government may fulfill said Decree in sending the Commission named for 


the purpose of measuring the quantity and proving the quality of the guano deposits etc. as 
per annexed copy published in El Peruano of January 2nd 1869. 


The entry in El Peruano of January 2, 1869 would appear to have been 
some notice as to the Commission. 

From this letter, which must be taken to be written with the authority of 
Célestin, it would appear that the Landreau brothers contemplated accept- 
ing the rescission by Peru of the contract of 1865, and taking action under 
the Decree of 12th December 1868. There is frequent reference in the cor- 
respondence between the two brothers and in other documents in the case 
to the effect that the reward under the contract of 1865 was considerably 
less than that which the brothers claimed would have been due to them 
under the Peruvian laws of 1833 and 1847. But on the other hand this cor- 
respondence shows that they were also considering the possibility of measures 
to secure the carrying out of the contract of 1865. The first question which 
arises for determination is whether the contract of 1865 is to be regarded as 
still in existence. The act of the Peruvian Government in putting an end 
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to this contract by the Decree of 12th December 1868 was no doubt wrong- 
ful as against the Landreau brothers; no authority has been produced for 
the proposition that the Government could justifiably put an end to a con- 
tract such as that of 1865. There has, however, been a long argument 
before the Commission on the question whether it should be taken that the 
Landreau brothers accepted the repudiation by Peru of the contract of 1865. 

The attitude taken up by the Landreau brothers as to the contract of 
1865 varied from time to time. There is a good deal of evidence tending 
to show that they considered it more to their advantage to accept the re- 
pudiation by the Peruvian Government, and to rely upon their rights or 
supposed rights under the laws of 1833 and 1847. 

In addition to the letter already adverted to, asking for the assistance of 
the United States Minister in getting the Decree of 12th December 1868 
carried out, there is a letter by Théophile Landreau on behalf of himself 
and Célestin to the Peruvian Government dated 25th May 1874 (U. S. 
Case, page 210). This letter was written with reference to a Decree of the 
Peruvian Government dated 21st April 1874 (U. S. Case, pages 207-209) 
reducing the reward for the discovery of guano to five per cent of the net 
product of the sales. On the 28th May 1874 Mr. Francis Thomas, the 
American Minister at Lima, forwarded to the Government of Peru the letter 
written by Théophile Landreau to the Minister of Treasury, Peru, on the 
25th. In his covering letter Mr. Thomas stated that he made this com- 
munication with a view to the protection of any interest of Célestin Lan- 
dreau, an American citizen who had acquired from Théophile a one-half 
interest in any premium which he might receive for discovery in reference 
to the lists which Théophile had supplied in 1856, and in 1865 and in 1868. 
The enclosed letter of Théophile made, on behalf of himself and his brother 
and partner Célestin, a protest against the Decree of 21st April. This let- 
ter, after reference to Théophile’s discoveries and lists supplied, proceeds as 
follows: 

Now, therefore, in the name of my brother and partner and also of myself, I hereby sol- 
emnly protest against the provisions of the decree of the 21st of April last, which decree 
conflicts with my rights as discoverer of Guano, and also for the reason that the premium 
proposed in said decree is much less than that to which discoverers are entitled, in virtue of 
Peruvian Laws of the 13th of February, 1833, and the 17th of April, 1847, based upon the 
new compilation of law, Book 10 and 6th law, which law is at present in full force, and by 
which law is conceded to discoverers of Guano the one-third part of the value which said 


Guano may be sold for. 

It is true that on the 2nd of November, 1865, acting only in my name and without being 
authorised by my brother and partner, J. Célestin Landreau, a citizen of the United States, 
I consented to accept for my discoveries of Guano a premium much less than that specified 
by the above mentioned laws, but this acceptation was declared null and void and illegal 
and without any value by the decree of 12th of December, 1868, published in the “Peruano” 
and which should be found with the other papers in the Office of the Minister of Treasury. 
In this manner both myself and my brother are at liberty to claim, as we do at this time 
claim, the premium authorised by the laws cited, especially as our claims are acknowledged 
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by the Attorney General on the 18th of January, 1860, founding his decision on the law of 
13th of February, 1833. I hereby declare that I have not, nor never had the power or 
authority from my brother J. Célestin Landreau, a citizen of the United States, to dispose of 
or reduce in the least any premium which he is entitled to as a partner in my discoveries. 


It is clear that this protest proceeds on the view that the contract of 1865 
is at an end and that the right of the Landreau brothers was to one-third of 
the guano under the laws of 1833 and 1847. It admits that Théophile had 
by the contract of 1865, accepted a premium much less than that specified 
in these laws, but alleges that this acceptation was declared null and void 
by the Decree of 12th December 1868 and therefore claims for them the 
larger premium under these laws. The last sentence of this protest obvi- 
ously means that the reduction of the premium from that given in 1833 and 
1847 to the smaller amounts specified in the contract of 1865 was also void 
as against Célestin on the additional ground that he had never authorized 
any such reduction. It may be remarked that the argument in this last 
sentence was a very bad one, as it is clear that Célestin had adopted the 
contract of 1865. 

In a letter from Théophile to Célestin dated 28th December 1874 (Pe- 
ruvian Case, pages 170-171) he presses upon him the propriety of getting 
their case taken up by someone of influence in the United States. The 
postscript is as follows: 

My discoveries of guano amount to more than 10,000,000 tons: there is due to us, accord- 
ing to the Peruvian laws one-third (or 33 per cent) of that amount; that is what you must 
have the person understand who will be willing to take charge of your claim as an American. 
In that case, it will have to be based on the decree of December 12, 1868, by which the Gov- 


ernment accepts all the said deposits of guano and had them published in the official journal, 
“F] Peruano” of the 31st of the same month. 


This letter therefore suggests a claim on the basis that the contract of 1865 
had been effectively repudiated. 

In a despatch of July 16, 1873, addressed by Mr. Francis Thomas, writing 
from Cumberland, Maryland, to the American Secretary of State, the Hon. 
Hamilton Fish (which despatch is set out among the exhibits to a petition 
by Célestin Landreau dated 6th December 1895,. addressed to the Franco- 
Chilian Arbitral Tribunal) Mr. Thomas made a statement of the case of the 
Landreau brothers. This despatch is set out at pages 161 to 166 in the print 
of the petition by Célestin which has been supplied to the Commission. 
After referring to the claim of Théophile Landreau under the laws of 1833 
and 1847, Mr. Thomas proceeds to say: (page 163 of the print). 

Failing to pay this just debt, or any part of it the Secretary of the Treasury and Treasurer 
of Peru published on the 24th of October, 1865, what is called a ‘“‘Supreme Decree”’ (see 
A. 3), averring that guano deposits, in different parts of the territory of Peru, constitute the 
principal riches of the nation, and inviting Landreau to state, with due particularity, where 
the deposits, which he claimed to have discovered, were situated. With that request Lan- 
dreau complied and furnished to the Treasury Department of Peru a descriptive list of his 
discoveries, of which a copy will be found hereto appended (see A. 4). In this Supreme 
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Decree a proposition was made to J. T. Landreau, contemplating a compromise, under 
which he was to accept, and Peru on certain conditions agreed to pay him, a less sum of 
money than that he was entitled to under the law of 1833, and to those propositions Lan- 
dreau gave his consent. But, as Peru failed to comply with the promises made in its behalf 
in this decree, and as afterwards, December 12th, 1868, the Minister of the Treasury and 
Commerce of Peru, published a decree declaring the Supreme Decree of 1865 null and void, 
it is clear that Landreau stands absolved from the obligations he had entered into on the 
24th of October 1865, and has a right to claim all that is due to him under the law of 1833, 
which, according to his estimates of the value of his discoveries, amounts to several million 
of soles, 


This despatch of 16th July 1873 goes somewhat fully into the cireum- 
stances of the claim and must have been written on information supplied by 
the brothers. It shows that at that time the claim was based on the as- 
sumption that the contract of 1865 was at an end. 

Célestin Landreau took up the same position in a memorial which he 
submitted to the United States and Chilian Claims Commission which sat 
under the convention between the U. S. and Chile, dated August 7, 1892. 
In the decision upon his claim (Peruvian Case, pages 153 to 155) the Com- 
mission, as reported in Moore’s International Arbitrations, (Vol. 4, page 
3751 et seq.) stated the effect of Célestin’s memorial thus: 


John C, Landreau in his memorial numbered 38, substantially says: 

That he is a naturalized citizen of the United States and the legitimate owner of one un- 
divided tenth part of certain guano deposits situated in the Republic of Peru. 

That he derives title to said property from a transaction made by public instrument 
(escritura publica) on the 29th of October, 1873 with his brother J. Théophile Landreau, a 
French citizen, in which it was agreed that the claimant should have an interest of 30 per 
cent in the guano acquired by J. Théophile Landreau, and the latter was to retain the re- 
maining 70 per cent. 

That the rights of J. Théophile Landreau grew out of certain discoveries of guano deposits 
made by him between the years 1844 and 1859, and which he reported to the Government 
of Peru in 1865. 

That by reason of said discoveries the said Jean Théophile Landreau became entitled and 
had a right under the laws of Peru then in force, to one-third of the property discovered as 
provided in paragraph 6 of the Resolution of the Council of State of Peru of the 13th of 
February 1833, and contained in volume 4 of the Collection of Laws by Quiroz. 

The memorialist further states that on the 28th of October, 1865 the said J. Théophile 
Landreau, representing both his interest and that of the claimant, and with the consent of 
the latter by way of compromise, and with the view of facilitating the settlement of their 
interests, entered into a contract with the Government of Peru by which they were to re- 
ceive in compromise of their rights to one-third of the guano deposits discovered by J. 
Théophile Landreau, a certain proportion of five million tons of guano to be removed from 
said deposits, and the claimant refers to said contract and annexes a copy marked “ Exhibit 

That Peru refused, however, to carry out said contract and formally repudiated and 
attempted to annul it by decree of the 12th of December 1868, whereby the memorialist and 
J. Théophilg Landreau were restored to their original rights as they existed prior to October 
28, 1865. 


Again, in 1895 Célestin presented a petition to the Franco-Chilian Arbitral 
Tribunal (Peruvian Case, pages 145-148). In this petition he stated his 
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rights as against Peru in substantially the same way as previously before 
the United States and Chilian Claims Commission, as appears from the 
following extracts: 


To the Honorable the President of the Franco-Chilean Arbitral Tribunal: 
Your petitioner, John Célestin Landreau, respectfully represents as follows, to wit: 


ALLEGATIONS OF FACT 


First. He is a naturalized citizen of the United States of North America, residing in the 
county of Fairfax, in the State of Virginia, having been born in France. 

Second. He claims the right to appear before this Honorable Tribunal as a party entitled 
to the fund which is the subject-matter of your deliberation, as will hereinafter specifically 
appear. 

Third. He is the only surviving brother and heir-at-law of Jean Théophile Landreau, 
deceased, and his assigns and grantee. 

Fourth. He was, during the lifetime of said Jean Théophile Landreau, a full equal co- 
partner in respect of the certain guano deposits within the jurisdiction of the Republic of 
Peru, South America, discovered by the said J. T. Landreau, and made known to the said 
Republic of Peru under and in accordance with the laws thereof, and more particularly set 
forth in the next succeeding paragraph hereof, and which copartnership continued in full 
force and effect until on or about the 4th day of October, A.D. 1874, when it was, by mutual 
understanding and agreement, terminated; and thereafter, by like understanding and 
agreement, your petitioner and the said J. T. Landreau stood in relation to the assets of the 
partnership as joint owners, each being entitled to an equal undivided one-half interest 
therein, with the sole right of the contro] and disposal of his own interest. 

And your petitioner respectfully but confidently asserts that the failure of the Government 
of Peru to carry out its obligations incurred by the terms of the compromise of “concession” 
and its subsequent attempt to annul it, restored ipso facto J. T. Landreau and your peti- 
tioner, as his copartner, to their rights as they originally existed. When these several stat- 
utes and declaratory decrees are read and construed together, as the well-settled rules of law 
require (Laws pari materia must be construed with reference to each other—Bacon’s Abridg- 
ment, Statute 13), your petitioner submits the conclusion irresistibly follows, that J. T. 
Landreau and your petitioner became the equitable owners of one-third of the guano de- 
posits upon discovery thereof, and the legal owners of such one-third when made known to 
and accepted by Peru; that thereby a lien was created, not merely upon the deposits of 
guano whilst they remained undisturbed, but upon their removal or sale continued and 
attached to the proceeds thereof. 

VI 

Your petitioner submits the following propositions as consistent with the principles of 
public justice, law, and equity; that when Peru found it convenient and to her advantage to 
declare the contract of October, 1865, null and void (although appropriating to herself the 
fruits of the arduous labors, many sacrifices, and large expenditures incident to the explora- 
tions of J. T. Landreau), your petitioner and his copartner were remitted to their rights 
under their original contract, and restored to the status thereunder, which entitled them to 
receive one-third of the deposits of guano discovered and made known, or to one-third of 
the proceeds thereof if such deposits had been removed or sold. 


And the second and third of the conclusions in this petition by Célestin 
were as follows: 
Il 


That he was an equal copartner of Jean Théophile Landreau, deceased, a citizen of France, 
in his ownership of the one-third part of the certain properties belonging to the Government 
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of Peru, to wit, divers valuable deposits of guano, theretofore unknown, to which he was 
entitled, under and by virtue of the laws of Peru, as discoverer, and which he duly made 
known to it, and which were duly accepted by the Government of Peru in compliance with 
the laws thereof. 
III 

That such copartnership continued in full force and effect until on or about the 4th day of 
October A.D. 1874, when it was terminated by mutual understanding and agreement; and 
that thereafter they, to wit, your petitioner and the said Jean Théophile Landreau, became 
and remained the joint owners in said property interest, each being entitled to an equal 
undivided one-half interest therein, with the sole right of the control and disposal of his own 
interest, until he, the petitioner, became the owner of said interests as aforesaid. 


This petition contains a good deal of argument intended to support these 
contentions. The full print of the petition has been supplied to the Com- 
mission. 

The circumstances, however, are somewhat different as regards Théophile 
Landreau. 

In 1875, Théophile Landreau brought a suit based on the contract of 1865 
against the Peruvian Government, in which he asked for the account of the 
sales of guano in order that he might claim the ten per cent of the net pro- 
ceeds in accordance with that contract. This was prayed in respect of the 
deposits known as Ballestas and Chanavaya as well as the other deposits 
denounced by Théophile, which might have been worked. Célestin is not 
mentioned in these proceedings and there is nothing to show that he was in 
any way privy to them. This suit is certainly strong evidence that Théo- 
phile Landreau had not accepted the repudiation of the contract of 1865. 
The suit lasted for three years and was decided against Théophile in all the 
courts, the ultimate decision being in 1878. A copy of the record has been 
supplied to this Commission. 

Théophile further joined with Célestin in a protest of 3lst October 1882 
(Peruvian Case, pages 144-145) addressed to the Minister of France in 
Peru, in which they claim to be creditors of Peru for a sum of nine million 
dollars in virtue of the contract of 1865 and the Supreme Decree therein set 
out. They protest against a sale by the Chilian Government at Santiago 
of a million tons of guano to their prejudice as creditors of Peru. This pro- 
test was signed by Théophile, and by Célestin ‘‘avec approbation mutuelle”. 

Finally, in 1892, Théophile, treating the contract of 1865 as belonging 
entirely to himself, released the Government of Peru from all obligations 
under it in consideration of payment in bonds and cash. There could not 
be a more definite assertion of the continued existence of that contract. 
Célestin was no party to this release in any form. There is no proof that 
he knew of it at the time, but in all probability he came to know of it soon 
after Théophile’s death. In a letter to Célestin’s attorney at Washington 
(Mr. Collier) from the United States Consul at Callao (Jastremsky) dated 
21st November 1894, it is mentioned that Théophile had compromised his 
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large claim against the Government of Peru in consideration of sums making 
a total of thirty five thousand soles. 

In the Franco-Chilian Arbitration, held in pursuance of the convention 
between France and Chili, dated July 23, 1892 the Government of Peru 
filed a memoire dated February 1897, a copy of which has been put in evi- 
dence, and in this memoire the release is stated in the following terms: 

En effet, il suffit au Gouvernement de faire constater qu’il a payé a Jean-Théophile Lan- 
dreau le montant definitivement arrete a l’amiable des pretentions qu’il pouvait faire valoir 
contre le Perou. Le 17 septembre 1892, Jean-Théophile Landreau a donné en due forme 
quittance definitive et sans reserve des pretentions pouvant resulter en sa faveur du contrat 
conclu par lui avec le Gouvernement le 2 novembre 1865. 


Célestin was in this arbitration one of the claimants before the Commission. 

The absence of any protest by Célestin in respect of this release, in which 
Théophile treated himself as the sole owner of all rights in respect of the 
contract of 1865, is completely accounted for if Célestin had himself elected 
to treat that contract as at anend. It is only on this basis that the conduct 
of the brothers becomes intelligible. There are no doubt some claims made 
by Célestin together with Théophile which are inconsistent with a complete 
renunciation by Célestin of the 1865 contract, but on the balance of the 
whole evidence it appears to be established that he did so accept the repudia- 
tion by Peru of that contract. 

There remains for examination under this head the correspondence 
between Théophile and Célestin, beginning with the letter of Ist December 
1865 (U. S. Case, page 132). There are no letters set out from Célestin, 
but the import of some of his letters may be collected from passages in 
Théophile’s. 

The letter of Ist December 1865 (U. S. Case, pages 132-133) informs 
Célestin of the 1865 contract, and the filing of Théophile’s list of deposits 
but adds that all operations had been stopped by the outbreak of a revolu- 
tion on the 6th November. He says that they must have patience and wait 
until things improve. 

In a letter of 1st September 1866, Théophile complains of the unworthy 
conduct of the government in ignoring his right, and says, “since the present 
Government is entirely absolute and arbitrary, it might well happen that 
no attention is paid to my claim and that we shall be despoiled of what 
belongs to us. But I shall wait, if it is necessary, until there is another 
political upheaval and a Constitutional Government is established, to right 
things, and demand the fulfilment of my Contract of 2nd November 1865.” 

The next letter is of 27th May 1867 (U.S. Case, page 135) and complains 
of the unsatisfactory state of things. He says that ‘‘there is every reason 
to believe that the head of the State will now listen to the advice of the 
Chambers and do me justice”’. 

In the Peruvian case at pages 164 to 167, there appear three additional 
letters not set out in the case for the United States. They are dated 24th 
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August 1867, 27th December 1867 and 26th April 1868. In the first of 
those letters Théophile expresses a very bad opinion of one member of the 
Peruvian Government and says that Congress is about to adjourn and ex- 
presses his apprehensions that the contract of 1865 will not be respected. 
In the second of these letters (pages 165-166) Théophile complains of the 
‘“ wicked”’ proceedings of the government, and expresses hopes that some- 
thing may come of a new revolution which had just broken out. In the 
third of these letters, (pages 166-167) Théophile says that the new revolution 
has triumphed, but that there has been an outbreak of yellow fever, and 
expresses the hope that if he should die from that or any other cause, Cé- 
lestin would prosecute the claim through the United States. 

The next letter is dated 7th January 1869 (U. S. Case, page 137). In 
that letter Théophile thanks Célestin for all he is doing in the guano matter. 
He informs him that in October 1868 Congress had proclaimed Balta as 
President. He says that he had a personal conference with the new Presi- 
dent, at which it was agreed that Théophile should resubmit his list of de- 
posits, and the President gave him his word of honor that he should be 
granted in cash a reward on all the amounts of guano. He says that he 
delivered his list with a petition on the next day to Mr. Calderon, (the Fi- 
nance Minister) who renewed the promise the President had given. Three 
days after, he says, he received a copy of the Decree of 12th December 1868 
which he sets out in this letter in exrtenso. He says that he does not believe 
this Decree to be just and sends a copy of the list of his discoveries which 
had appeared in El Peruano “‘for the purpose of ascertaining whether we 
ought to protest against the Decree or if we ought to accept it such as it is”’. 

In his next letter (U. S. Case, pages 141-146) Théophile acknowledges 
the receipt from Célestin of an opinion by United States lawyers that the 
contract should be observed by the Government of Peru. He suggests an 
energetic protest to the government against the annulment. He goes on to 
say that it is useless to apply either to the courts or to the Legislative Cham- 
ber of Peru and that an appeal to the French Legation is not to be thought 
of. He asks Célestin to invoke the assistance of the United States, of which 
he says he is a citizen. In a postscript to this letter Théophile complains 
bitterly of the conduct of Pierola who had succeeded Calderon as Minister 
of Finance, saying that he tramples the contract of 1865 under foot and 
would not even recognize the Decree of 12th December 1868, and was throw- 
ing doubt on the novelty of Théophile’s discoveries. 

From Théophile’s next letter (28th February 1870, U. S. Case, page 147) 
it appears that Célestin had written to him advising that all means of justice 
and conciliation should be exhausted with the Government of Peru before 
invoking the protection of the United States. Théophile says in reply that 
nothing can be done in Peru and that Célestin should get a letter of recom- 
mendation to the Minister of the United States in Peru. 

There are two more letters from Théophile dated 14th December 1874 and 
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28th December 1874, which appear in the Peruvian case, pages 167 to 171. 
The first of these two letters (pages 167 to 170) contains many complaints 
of things in Peru and announces the postponement of his intended visit to 
the United States as a revolution is in progress in Peru which requires his 
attention. The second of these letters has so far as it is material been 
already referred to. 

All that this correspondence shows is that Théophile was anxious that 
Célestin should get the United States Government to take action and that 
Théophile had no intention of abandoning the contract of 1865. 

The result on the whole appears to be that Célestin Landreau did, while 
Théophile did not, accept the cancellation by Peru of the contract of 1865. 

The present claim is on behalf of the representatives of Célestin in respect 
of the contract of 1865. As Célestin accepted the repudiation by Peru of 
the contract of 1865 and fell back on his rights under the laws of 1833 and 
1847, it follows that no claim can be made good by his representatives for 
damages for the breach of that contract or on the basis that damages are to 
be measured by the amount which Célestin would have received if the con- 
tract had been fulfilled. No claim is made in the present proceedings on the 
basis of the laws of 1833 and 1847. 

But it by no means follows that Peru escapes all liability. The claim is 
stated in the protocol to be one ‘‘arising out of a Decree of 24th October 
1865 of the Government of Peru providing for the payment of rewards” 
for the discovery of guano deposits. The questions stated in the first ar- 
ticle for the decision of the tribunal are whether the release of 1892 elim- 
inated any claim by John Célestin Landreau ‘‘and if all claims were not 
thereby extinguished, then what sum if any is equitably due to the heirs or 
assigns of John Célestin Landreau’’. ‘‘Equitably” in this connection 
means ‘‘in justice and fairness’’. 

It was an integral part of the scheme of the Decree of 12th December 
1868 that the basis for a new contract regarding the guano deposits should 
be fixed by a special commission to be appointed for the purpose of examin- 
ing them. The Peruvian Government never did anything to give effect to 
this proposal. On the face of the decree it was contemplated that a new 
contract should take the place of the rescinded decree of 1865. This was 
entirely ignored. But as the terms of the new contract were never ascer- 
tained, there are no materials for ascertaining damages for the failure of 
Peru in this respect. The matter had been allowed to remain rather in the 
sphere of honorable understanding than of binding obligation. 

But the Government of Peru did not confine themselves to a repudiation 
which is admitted to be wrongful of the contract of 1865. The Government 
had received under that contract from Théophile Landreau lists of his dis- 
coveries of guano, and accepted them. It appears to be beyond doubt that 
the government, while repudiating the contract, proceeded to take advan- 
tage of Théophile’s discoveries by working for their own benefit the guano 
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contained in these deposits. From this there inevitably follows a liability 
to pay to Théophile Landreau, his representatives and assigns the fair value 
of the discoveries so communicated. The government got the information 
on the footing of the contract of 1865 and having repudiated that contract 
by the Decree of 12th December 1868 they are bound to pay on a quantum 
merutt for the discoveries which they appropriated for their own benefit. 

The principle on which the sum to be paid is to be computed is quite dif- 
ferent from that on which the sum would have been assessed if Celestin was 
entitled to claim payment on the footing of that contract. In that case the 
question would have been how much would have been earned by him in 
respect of his share in Théophile’s rights under the contract. The damages 
would have had to be assessed on the basis of what would have been payable 
in respect of the percentages on sales allowed by that contract. But as 
Célestin accepted the repudiation by Peru of that contract, the question is 
very different and is this: what was the fair value of the communication to 
Peru of the discoveries of guano which had been made by Théophile Lan- 
dreau? This raises a question very different from that of the value of the 
remuneration which had been stipulated for in that contract. 

The deposits were there and they would no doubt have been brought to 
the notice of the Peruvian Government sooner or later even if Théophile 
Landreau had never communicated any information about them. But of 
course the discovery by Landreau had a substantial value as bringing to the 
notice of the government deposits, the existence of which would not have 
been discovered, it may be, until at some indefinite date in the future. 

The value of these communications cannot in the nature of things be very 
accurately determined, but on the whole it appears that a sum of one hun- 
dred and twenty-five thousand gold American dollars should be allowed as 
representing Célestin’s thirty per cent share, and that this should be paid 
under the award. In making this estimate, we have not assumed that the 
laws of 1833 and 1847 supplied the proper criterion of value. The law of 
1833 applied primarily to the property of suppressed convents and it is 
difficult to suppose that the words in Article 6 “or other properties belonging 
to the State by any title” can properly be read as applying to property so 
entirely different in its nature as guano beds. Very little has been said 
about the law of 1847 and we do not think that it can be taken that the 
reward therein provided would be applicable in the present case. 

The right to be paid on a quantum meruit for these discoveries is a claim 
arising out of the Decree of 1865 within the meaning of the protocol. De- 
nouncements were made on the 3rd November 1865 and on the 9th Decem- 
ber 1868 with a supplementary denouncement on the 12th December 1868. 
When the wrongful repudiation by the Decree of 12th December 1868 had 
taken place, an obligation arose on the part of Peru to pay the fair value of 
these denouncements so far as Peru utilized them. This obligation, though 
it is not under the Decree, is one arising out of it upon the repudiation cou- 
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pled with the appropriation for the purpose of working of the information 
contained in the lists which had been supplied by Landreau. 

There were raised on behalf of Peru in answer to the claim three other 
points which called for notice. The first of these is the effect of the release 
of 16th September 1892, the second is Célestin Landreau’s French nation- 
ality of origin and the fact that he was not naturalized in the United States 
until 1867, and the third is the contention that the alleged assignment to 
Célestin of a share in his brother’s rights does not entitle him or his repre- 
sentatives to make any claim against Peru. 

I. The release. In September 1892 Théophile Landreau gave a release to 
the Government of Peru. (See Peruvian Case, pages 128-133.) The 
instrument which he executed is dated 16th September 1892. It recites his 
desire to settle the controversy which had arisen between him and the Gov- 
ernment of Peru arising out of the rescission of the contract of 2nd Novem- 
ber 1865, and acknowledges the good offices of the French Government 
through the Charge d’ Affaires at Lima, with whose knowledge it is stated 
that the deed was executed. The instrument goes on (Peruvian Case, page 
129) to state, ‘‘I have agreed to cancel definitely and irrevocably the rights 
which in my favour have been derived or may be derived from the said 
Contract of 1865 in exchange for the handing over of the following amounts’”’. 
These amounts are 300,000 soles in bonds of the Peruvian internal debt and 
20,000 soles in cash. The instrument proceeds, ‘In consequence all the 
rights claimed by me in Peruvian guano arising from the said contract are 
now totally and finally cancelled, etc.’”’ The instrument goes on: 

In the improbable case of there at any time appearing real or pretended assignees of my 
rights on the Peruvian guano, I also declare that what I cancel and is paid to me by this 
deed are not only the rights that belong to me today, in view of the contract of 1865, but the 
plentitude of such as that obligation granted me in the supreme decree of October 24, of 


the same year (1865) in which no one but myself has a right to interfere and of which the 
Government of Peru is unaware of there existing auy sale or transfer of any kind. 


This deed was executed by Théophile on the 16th September 1892, and 
there is annexed a Supreme Resolution of the Government of Peru of the 
same date (pages 130-131). This resolution refers to the Decree of 24th 
October and the contract of 2nd November 1865. This second clause 
makes reference to the resolution of 12th December 1868 and alleges that 
it does not ‘‘exactly mean the absolute cancelment of the rights acquired by 
the interested party on making the denouncement”’. The third paragraph 
refers to the acceptance by the Decree of 12th December 1868 of the de- 
nouncements and also to the commission ordered for examination of the 
deposits, and states that Landreau was requested to indicate the price he 
asked. Paragraph 4 enumerates certain deposits as having been discovered 
by Landreau ‘‘from which there have been extracted or may be extracted 
now—over 2 million tons of guano”. Paragraph 7 states that there was 
nothing contrary to law in the contract of 1865 and adds ‘‘nor is it possible 
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to contend that Contracts of that nature can be rescinded without previous 
judgment of the Courts’’. Paragraph 8 states that Landreau had a right 
to diplomatic intervention as he had failed to obtain redress against the 
decision of the contract either from Congress or from the Supreme Court. 
Paragraph 10 states that the French Government had insisted on this matter 
being resolved upon and provides that the payment stipulated should be 
placed at the disposal of the interested party by the intermediary, the 
French Legation at Lima. 

These are somewhat remarkable documents, but although it appears that 
at this date Théophile Landreau was then ill and an inmate as paying pa- 
tient of a hospital at Lima, there is no ground for contending, and it has not 
been contended, that the execution by him was other than valid. 

Did this release affect Célestin? On the face of it it clearly does not, it 
is a release only of Théophile’s interest in the contract. 

It is true that it is stated in the release and in the accompanying resolution 
that there had been no assignment and that the whole interest was in Théo- 
phile. The Peruvian Government had in fact notice that thirty per cent 
of the claim had been assigned to Célestin. 

Of course, if there was anything to show that Célestin knew of this release 
at the time of its execution and abstained from putting forward his claim, 
he and his representatives would be estopped from making any claim against 
the Peruvian Government, but there is nothing to show that there was any 
such acquiescence in this transaction by Célestin. Théophile lived for 
nearly two years after the release, but it does not appear whether or not he 
informed Célestin that he had thus affected to dispose of the whole interest 
in the contract. Célestin was the heir of Théophile and in all probability 
he must have come to know of the release soon after Théophile’s death in 
1894. But there is no sufficient foundation for inferring that Célestin’s 
representatives are estopped by any conduct on his part from asserting the 
right to their thirty per cent share. 

It follows that this release does not prejudice the present claim. 

II. Célestin’s nationality. A good deal of argument was addressed to the 
tribunal upon this point. It was contended that the claim was one which 
had accrued to him while he was still a French subject and that his subse- 
quent naturalization as a citizen of the United States did not justify the 
United States in taking up his case. 

It is difficult to appreciate this argument. Asa matter of fact the United 
States have taken up the case and by the agreement between the United 
States and Peru embodied in the protocol, this Tribunal is asked to decide 
upon the claim. The fact that any claim had accrued before naturalization 
might form one element to be considered by the United States before decid- 
ing to take up the case, but it is quite impossible to say that it would on 
such ground, be ultra vires of the United States to take it up. This tribunal 
cannot enter into the question whether it was proper for the United States 
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Government to take up this case. All that the tribunal has to do is to de- 
cide the dispute in the terms of the protocol. It may be added that al- 
though the contract of 1863 was before Célestin’s naturalization in the 
United States, a good deal of what took place in connection with the claim 
was after that date. 

III. Validity of the Assignment. It is contended that the assignment 
does not entitle Célestin, the assignee, to proceed against Peru in respect of 
the share in the claim assigned to him and that for this purpose it would 
have been necessary that Célestin should have received from Peru an admis- 
sion of his right as an assignee, in other words, that there should have been 
in the language of English law, an attornment by Peru to Célestin as as- 
signee. 

It is not necessary for this purpose to decide what may be the municipal 
law of Peru as to assignment of contract rights. There is no doubt that 
Théophile had, in consideration of Célestin’s advances to him, bound him- 
self to pay over to Célestin a certain share in anything Théophile should 
receive from the Peruvian Government in respect of his discoveries of guano. 
Whatever may be the municipal law of Peru as to such assignments, it is 
clear that as between the two brothers Célestin was entitled under the ul- 
timate readjustment to thirty per cent of Théophile’s claim, and that this 
was known to the Government of Peru. We are not embarrassed by any 
technicalities of municipal law. It is clear that in all justice and fairness 
Peru was bound to pay to Célestin his quota under the readjustment and 
could not set up as against him any payment to or settlement with any 
other person not authorized by Célestin to receive it. Mr. Francis Thomas, 
of the United States Legation, in transmitting the protest against the 
Decree of 21st April 1874, informed the Peruvian Government of Célestin’s 
interest (U. S. Case, page 209). The interest of Célestin is from time to 
time referred to in the correspondence with the Peruvian Government. 
The document by which, on 29th October 1875, the Landreau brothers 
readjusted their respective interests was formally notified to the Government 
of Peru by the Legation of the United States at Lima on the 20th August 
1877. 

There is one other point which is mentioned only to show that it has not 
been overlooked by the tribunal. It was contended for Peru that the ex- 
istence of guano off the coast of Peru was a notorious fact and that there was 
no true discovery. It is however quite clear that there might be discovery 
as to the localities in which deposits existed. We are not called upon to 
determine as to the merits of Théophile Landreau as a discoverer, but it is 
clear that his ‘‘denouncements” were accepted by Peru. This point en- 
tirely fails. 
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The Foreign Relations of China, A History and Survey. By Mingchien Joshua 

Bau. (Revised and enlarged edition.) New York: Fleming H. Revell 

& Co., 1922. pp. xii, 541. $4.00. 

“The purpose of this book is to study the foreign relations of China and 
to work out for her a policy” (Preface). Beginning with a sketch of China’s 
diplomatic history, in four chapters, the author proceeds to separate exami- 
nations of the China policies of the great Powers: to those of Russia, France, 
Germany, Great Britain and the United States, one chapter each; to that of 
Japan, eight chapters. He then devotes to ‘‘impairments of China’s sover- 
eignty”’ six chapters; to ‘problems which have arisen since the War’’ five 
chapters; and to ‘‘a foreign policy for China” five chapters. 

For point after point in China’s contacts, Dr. Bau gives the historical 
background, states the problem and considers what may be done. The 
book is a multum in parvo; it excels in digest, tabulation and summarization 
of essential facts and in statement of principles. It does credit to the supe- 
rior training which the author has had in methods of research and orderly 
presentation. 

Among faults and errors,—there is a certain unevenness in the quality of 
the chapters; there are certain references to secondary sources where there 
might readily be cited the original; there are certain statements loosely 
optimistic regarding certain activities at given moments; there is an oc- 
casional rhetorical flight, such as, ‘‘Chinese nationalism . . . burst out 
in magnificent exuberance” (p. 84). Statements made concerning the 
Inspectorate-General of Chinese Maritime Customs (pp. 142 and 223) are 
readily open to challenge. Certain statements with regard to Port Arthur 
(p. 41), to the French demands of April 1898 (p. 41), to the American China 
Development Company (p. 45), to Hay’s motives in 1899 (p. 45), and to the 
New Banking Consortium (pp. 85, 89), are not absolutely accurate. 

The author’s point of view is both national and international. He is 
concerned not alone for the rights and interests of China, but for those of 
other Asiatic states and of all peoples who have relations with and problems 
in Asia. He devotes much attention to Japanese-Chinese relations, but 
without bitterness or sentimentality. His suggestions both to his own 
people and to the Japanese should prove valuable. He believes that hence- 
forth Japan will “‘bury” her policy of territorial expansion but will still aim 
to carry out the policy of economic predominance and paramount influence 
in China. 

The chapter on the policy of the United States in China is especially satis- 
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factory in its critical analysis and logical technique. Dr. Bau brings out 
here and elsewhere, clearly and emphatically, the fact that the ‘open door” 
policy for China involves two features, the principle of equality of com- 
mercial opportunity, and the corollary principle of preservation of China’s 
sovereignty and territorial and administrative integrity. There is evidence 
at various points in the book of the author’s clear understanding of the true 
character of the Monroe Doctrine and of the possibilities and limitations in 
reference to the application of a similar doctrine to the situation in Asia. 

In the group of chapters on impairments of China’s sovereignty, Dr. 
Bau traces concisely the origin and operation in China of extra-territoriality 
and consular jurisdiction, concessions and settlements, leased territories, 
spheres of influence, tariff restrictions, and the use of the most-favored-nation 
clause. He explains the disadvantages to China, as the Chinese conceive 
them, of each, and in some cases the advantages. The views expressed 
with regard to the rights of the lessor state, in connection with leased terri- 
tories (pp. 332-333); with regard to the “‘non-alienation” declarations 
(p. 345); and with regard to probable operation of the Consortium (p. 347) 
are especially interesting. The chapter on the most-favored-nation clause 
goes somewhat afield, but the author makes a very telling explanation of 
various real abuses which have grown up in the invocation and application 
of the clause in relations with the Chinese. 

Elsewhere two whole chapters are given to the Consortium and one to 
China and the League of Nations. 

Taken together, the chapters on German policy and on the Shantung ques- 
tion constitute perhaps the most complete study of the legal aspects of the 
Shantung controversy that has yet been published. Dr. Bau’s view is, 
as might be expected of a Chinese, that the Japanese had no right to be in 
Shantung at the end of the War and that the Paris Conference awarded to 
Japan “rights not of Germany, but of China”. He considers, however, 
that the agreement reached at Washington in 1922 renders the question no 
longer a political issue. In a separate chapter there appears an excellent 
brief summary of the work of the Washington Conference in reference to 
China. Among other observations: ‘‘The Powers adopted a resolution 
which clearly outlawed the practice of the sphere of influence” (p. 348); 
and the Conference worked out four principles by which China’s “‘ place as 
asovereign nation . . . is safeguarded” (p. 491). 

The last five chapters deal with the problem of a “foreign policy for 
China”’: preservation, recovery, the Golden Rule, world welfare, conciliation 
of Japan. In the fourth of these Dr. Bau enunciates what might be called 
a Chinese Monroe Doctrine (p. 516): ‘China is the mother of Far Eastern 


civilization. . . . There is, therefore, a community of interest or a 
family of states in the Far East which is distinct from those in other parts 
of the world” (p. 517). ‘‘China . . . . should undertake the solemn 


obligation to preserve and protect the integrity and liberty of the members 
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of this great family” (p. 517). China should participate actively in the 
League of Nations, should contribute to world civilization, should choose 
the pathway of service (pp. 518-519). Japan possesses the possibility of 
becoming a most valuable friend, if not the best friend, of China (last chap- 
ter). 

This book has been highly praised, and deservedly, in many quarters. 
Considering the text, the footnote references and the amendments and index 
of the second edition, it will rank with the most useful works—there is no 
on this subject that have appeared in 


other so complete in one volume 


English from any source whatever. 
S. K. H. 


The Treaty of Ancon in the Light of International Law. By Victor Andres 

Belaunde. Washington, D.C. pp. 108. 

This attractively printed little volume from the pen of a professor at the 
oldest university in America appeared at the time of the Chilean-Peruvian 
conference in Washington in the summer of 1922, and is admittedly an ex 
parte statement of Peru’s attitude on the Tacna-Arica controversy and 
other questions arising out of the War of the Pacific and its settlement. The 
author is well qualified for the task he has undertaken, as in 1909 he was 
charged by the Minister of Foreign Relations, Dr. Porras, to review the 
arguments contained in the Chilean Libro Rojo, written by Dr. Alejandro 
Alvarez, Counsellor of the Ministry of Foreign Relations of Chile. Al- 
though Professor Belaunde’s labors in this direction were completed shortly 
thereafter, the conflict arising out of the Argentine award of 1909 with the 
subsequent negotiations with Bolivia, the treaty with Brazil and the inci- 
dents of the Ecuadorian-Peruvian arbitration delayed the publication of his 
work until 1919, when it appeared under the title, Nuestra Cuestién con 
Chile. 

In the present work the author aims to prove several theses. The treaty 
of Ancon, he says, had incurable vices of origin: 

First, because it was signed by an illegitimate government and rati- 
fied by an assembly in which the Peruvian departments or provinces 
not occupied by the enemy were not represented; second, because it 
embodied the consecration of an unjustifiable conquest of territories 
foreign to the object of the struggle and essential for the economic and 
political life of the vanquished country against the expressed will of 
their inhabitants; third, because it imposed an immoral and absurdly 
exorbitant war indemnity; fourth, because it violated the indisputable 
principle of respecting the mortgage incumbrances which weighed upon 
the ceded territories; and, fifth, because, without liquidating the prob- 
lems of the war, it opened up a new problem which was to permit the 
pr _ continue its policy of hostility and oppression against the van- 
quished. 
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Next he maintains that Chile violated the very treaty which it imposed 
and that, since the treaty was indivisible, the violation of the third clause 
nullified the entire treaty. In conclusion he suggests a juridical solution of 
the problem of the Pacific. 

It is not necessary to repeat here the history of the Tacna-Arica contro- 
versy, as the facts are either well known or easily accessible.! The informed 
reader without any prejudice knows just how much difficulty the author had 
in proving his contentions. Suffice it to say that he has argued his case well. 
His style is very clear and concise and, like the good lawyer that he is, he 
supports his statements by well-chosen selections from authorities, from 
Vattel, through Wheaton and Halleck, down to Phillipson, Fiore, de Louter, 
Oppenheim, Calvo and a host of others, including this JouRNAL and the 
novateur Foulke. 

HERBERT F. Wriacurt. 


War Powers of the Executive in the United States. By Clarence A. Berdahl. 
University of Illinois Studies in the Social Sciences. Urbana: University 
of Illinois, 1921. pp. ii, 296. $2.25. 


In this book, Dr. Berdahl has covered a distinct field of constitutional 
law and covered it so well that no one will have to do it over again for some 
time. Aside from the standard treatises on constitutional law and American 
government, which usually handle the war powers of the President with 
brevity, Dr. Berdahl has made use of treatises on military law, such as Whit- 
ing, Birkhimer, and Davis, treatises on the control of foreign relations such 
as Crandall, Corwin and Butler, and treatises on the Presidency such as 
Finley-Sanderson and Taft. But none of these covered all phases of the 
subject, nor did any of them relate practices of the World War to earlier 
precedents. Had he merely classified the pertinent material from these 
works, and brought the whole up to date, his work would have been well 
worth doing. But he has done much more. By an independent examina- 
tion of the records of the federal convention, congressional debates, state 
papers, court reports and the writings of presidents and other statesmen he 
has unearthed new precedents and opinions which make his book an original 
contribution to the subject. 

After dealing with the general constitutional principles governing the 
President’s powers, Dr. Berdahl divides the book into four parts dealing 
respectively with “‘Powers Relating to the Beginning of War”’, “ Military 
Powers in Time of War”, ‘Civil Powers in Time of War”, and “ Powers 
Relating to the Termination of War”. Each of these is divided into three 

1 Cf. H. F. Wright, “The Tacna-Arica Controversy”, in The Catholic World, June, 1922, 
pp. 390-397; and the editorial in this JourNAL, supra, p. 82. The effect of the Ancon 
settlement upon the finances of Chile are ably set forth in Guillermo Subercaseaux, The 


Monetary and Banking Policy of Chile (Oxford, 1922), which contains valuable statistical 
material. 
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or four chapters which are in turn subdivided so as to present the subject 
in a clear and logical order. The subdivision headings given in the table of 
contents, appear, however, in only one chapter of the book (XII). 

The writer points out the extensive war powers derived from the Presi- 
dent’s independent constitutional position as commander-in-chief of the 
army and navy and as chief executive. No less remarkable, however, are 
his war powers derived from his conduct of foreign relations and his power to 
advise Congress on the state of the Union. Under the first he may make 
war inevitable (p. 34) and under the latter he has always succeeded in keep- 
ing Congress to his policy with respect to war (p. 93). Thus Adams pre- 
vented a war after the X Y Z episode of 1798 as did Jefferson after the 
Leopard and Chesapeake affair of 1807, though in both cases Congress was 
anxious to act. On the other hand, Madison permitted Congress to declare 
war in 1812, as did McKinley in 1898, while Polk actually manoeuvred 
Congress into a declaration in 1846. In all of these cases, Dr. Berdahl 
believes the President might have prevented war. ‘The same presidential 
influence was manifest during the World War in which President Wilson 
restrained a declaration of war against Germany until after his own recom- 
mendation in April, 1917, against Austria until December of the same year 
and against Turkey and Bulgaria altogether though some senators and 
representatives seem to have desired hostilities against those countries 
(p. 93). 

In this connection it is of interest to notice the apparent power of the 
President to define the reasons for a declaration of war as required by the 
III Hague Convention of 1907. Congress undoubtedly might state such 
reasons in its declaration, but in practice it has not done so, consequently: 

The President, rather than Congress, is now regarded, both at home 
and abroad, as the spokesman of the nation with regard to the reasons 


and objects of a war, and his statements have been generally accepted 
as committing the nation to the policies therein laid down (p. 95). 


In chapters entitled ‘‘ Military Measures Short of War” (p. 43) and 
‘Power of Defense”’ (p. 58) Dr. Berdahl shows well the extensive power of 
the President to conduct military operations against foreign states and 
within foreign territory without a congressional declaration. Even more 
remarkable have been his assumptions of power on several occasions to call 
for volunteers without congressional authority, although the Constitution 
gives Congress alone power ‘‘to raise and support armies’”’. Dr. Berdahl 
recognizes these acts as beyond the President’s power, but: 

If these steps appear necessary to save the government, as they were 
said by Lincoln to be necessary in 1861, popular opinion will undoubt- 
edly sustain the President, as it did then (p. 111). 


The book has been carefully done and the reviewer finds most of the 
conclusions sound. A few exceptions may, however, be made. Thus we 
read: 
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Through the military commissions he (the President) controls the 
administration of justice in war time, not only in the theatre of active 
operations, but also in places declared by him to require the institution 
of martial law, and extending to all classes of civilians as well as to 
military persons (p. 147). 


This statement seems rather broad in view of Ex parte Milligan (4 Wall. 2). 
The assertion that: ‘‘ Neither the President nor any military commander 
can establish a court in such occupied territory to adjudicate prize cases or 
to administer the law of nations” (p. 164), though paraphrased from a 
Supreme Court decision should be followed by the qualification “‘at sea’”’ 
since the President can undoubtedly establish military commissions for 
administering the international law of land warfare in occupied territory. 
The implication that the President’s powers as commander-in-chief of the 
army and navy are exercisable only in time of war (p. 265) is unwarranted 
as Dr. Berdahl himself indicates in earlier chapters (III and IV). The 
reviewer was surprised to find no mention of the President’s power under 
statute to call forth the militia in the chapter dealing with “‘ Power to raise 
and organize the armed forces”’ but discovered that it was treated later in 
the chapter entitled, ‘‘ Powers of Command” (p. 131). There is an apparent 
discrepancy, however, between the statement that the President was au- 
thorized to draft the National Guard organizations for service in Europe in 
1917 (p. 107) and the assertion that ‘‘the militia cannot as such be sent out 
of the United States for the purposes of foreign war” (p. 134). This would 
have been cleared up had Dr. Berdahl explained the subterfuge in the Na- 
tional Defense Act of 1916 whereby the National Guard by enlistment con- 
tracts became liable to automatic draft in the national army and dismissal 
from the militia upon the authorization of Congress. (39 Stat. 201, 211, 
secs. 70, 111.) 

In connection with discussion of the Alien Act of 1798, notice might well 
have been taken of the similar alien deportation act of 1918. The omission 
stands out because of the care with which the writer has generally included 
all acts and incidents pertinent to his subject. 

On the recently mooted question of the power to terminate war, Dr. 
Berdahl concludes that it resides in the treaty-making power alone (p. 231), 
though he refers to the Presidential proclamations terminating the Civil War 
and the resolution of Congress for terminating the wars with Germany and 
Austria still pending at the time he wrote. He appears to have been misled 
by his initial assumption that wars to which the United States has been a 
party have never terminated by “simple cessation of hostilities” or by 
conquest, annihilation of the enemy government and annexation of his terri- 
tory (p. 223). The Civil War, termination of which was recognized by the 
President, is an example of the latter, while the World War illustrates the 
former. Both President Harding and Senator Lodge recognized that the 
Congressional resolution of July 2, 1921, would not terminate it, unless 
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evidence were forthcoming of the acceptance of that resolution by the enemy. 
After conclusion of treaties with Germany, Austria, and Hungary, President 
Harding recognized such acceptance and on November 14, 1921, proclaimed 
the termination of war as of July 2, thus in effect recognizing tacit consent 
to termination by cessation of hostilities. 

Not the least interesting portion of the book is that dealing with the 
President’s civil powers in time of war. The complexity of food, fuel, rail- 
road and telegraph administration, war trade, war industries, and shipping 
boards, the alien property custodian, etc., bewildered the casual onlooker 
who will be pleased to have these matters succinctly stated and brought 
into relation to similar developments of earlier wars. The President’s in- 
fluence in this phase of war work endorses the suggestion made by Senator 
Harding of Ohio in August, 1917: 

What the United States needs and what it must have if it is to win 
the war is a supreme dictator, with sole control of and sole responsi- 
bility for, every phase of war activity, and this today means practically 
every phase of government. Not only does this country need such a 
dictator, in my opinion it is sure to have one before the war goes much 
further. . . . The sooner it comes the better for all of us. 

For supreme dictator at the present moment there is but one possible 
man, the President of the United States (pp. 18-19). 


It also justifies Dr. Berdahl’s conclusion that while there has been a 
tendency to increase the war powers of the Executive there has also been 
a tendency to pay more respect to constitutional forms: 

Thus while President Wilson undoubtedly exercised a vastly greater 
power during the recent World War than did President Lincoln during 
the Civil War, he was careful to consult with Congress almost con- 
tinuously during the war, and to secure express authority from that 
body in almost every case where there might be any doubt as to his 
own power to act without such authority; while President Lincoln, in 
eases of doubtful authority and even of undoubted lack of authority, 
such as increasing the regular armed forces, suspending the writ of 
habeas corpus, and issuing the emancipation proclamation, usually 
acted first and secured the sanction of law afterwards if at all (p. 268). 


Quincy WRIGHT. 


Theorie des Staatsgebietes entwickelt aus der Lehre von den lokalen Kompetenzen 
der Staatsperson. By Walter Henrich. Vienna and Leipzig: Hélder- 
Pichler-Tempsky A. G., G. Freytag G. m. b. H., 1922. pp. x, 152. 
Walter Henrich, doctor of philosophy and law and ministerial vice-secretary 

at Vienna, deals in this monograph with the problem of state territory from 

the point of view of the jurist. He argues against the theory of the tripartite 
division of the state, commonly held by German scholars, which separates the 
state into three heterogeneous component parts, namely, territory, popula- 
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tion and power. The two prevailing tendencies with regard to the theory of 
territory, embodied in the theory of physical extent or space and the theory 
of object, are analyzed and it is shown that the former is not a juridical doc- 
trine at all but is sociological in character, while the latter, although apply- 
ing the methods of jurisprudence, is under the influence of the old patrimonial 
conception of the state and considers the territory of the state as being 
something quite apart from and independent of the state as a juridical 
person. The author endeavors to show that from the point of view of 
public law the territory of the state is neither a piece of earth, in the sense 
of political geography, nor an object in the sense of property in private law, 
but must be conceived as a ‘“‘local competency of the state as a juridical 
person.”” Dr. Henrich presents evidence of an inchoate ‘‘doctrine of com- 
petency”’ in German writers and develops therefrom his conclusion that as 
far as jurisprudence is concerned, the territory of the state is nothing but 
a collective expression for the various local competencies of the state organs. 

In the second part of his work the author applies his results to marginal 
seas, condominium, colonies, federal states, the high seas and the air. He 
devotes a special chapter to limitations of territorial sovereignty, such as 
state servitudes, and concludes his work with a discussion of territorial 
modifications and the succession of states. 

Dr. Henrich promises to supplement his work as soon as possible with a 
more detailed study of the various theories of territory, and thus to lend 
increased weight to his argument. 

Epwin H. 


Nationality and its Problems. By Sydney Herbert. London: Methuen & 
Co., Ltd., 1920. pp. ix, 173. 


The purpose of this little volume by Sydney Herbert, Assistant Lecturer 
in the University College of Wales, Aberystwyth, is to clear up vague ideas 
as to what nationality is by examining its origins and nature, analyzing its 
influence as a political force and discussing its probable future in the light 
of modern social developments. After considering the definitions and con- 
ceptions of the term as found in a host of writers, among them Muir, Bryce, 
W. L. George, Zangwill, Toynbee, Rose, Zimmern and Ernest Renan, the 
author evolves his own definition. Borrowing a phrase from the sociologist, 
Professor Giddings, he says tentatively that nationality is ‘‘consciousness 
of kind’. But this broad description must be circumscribed. Race and 
nationality, for instance, are not synonymous, since no nation is racially 
homogeneous. Nor are state and nation identical concepts, the former 
being bound together by political allegiance, while the latter is not so con- 
stituted. Besides being superior to political allegiance, nationality tran- 
scends religious belief and economic interest and is related to a definite home- 
country. Finally, it involves a tradition based upon the memory of common 
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sufferings and achievements. All these and similar considerations lead 
Herbert up to his carefully wrought definition of a nation as being a social 
group linked together, irrespective of its political allegiance, opinions, 
religious beliefs and economic interests, by a consciousness of kind which 
springs from the tradition evoked by the group’s historic past and is directly 
related to a definite home-country. This consciousness of kind should make 
for genuine solidarity and for the elimination or attenuation of social strife. 
Membership in the nation presupposes reception and conscious choice. 

Having thus given us a clear conception of what nationality is, the author 
develops its growth and checkered career. From the pack of primitive men 
hunting food together, from the more highly developed tribe possessing 
domesticated animals, and from the still more highly civilized territorial 
form of society, devoting its energies to agriculture, there gradually emerged 
the civilizations of Judea and Greece with their first foreshadowings of na- 
tionality. The Roman Empire, entirely anti-national in its spirit, was in- 
advertently and unintentionally destroyed by the Germanic tribes, and 
only on its ruins could the modern nations be built. ‘The Middle Ages pre- 
sent signs of incipient nationality. Thus, we find French poets in the days 
of Philip Augustus singing of ‘‘sweet France’’, and, it might be added, the 
German lyric poet, Walther von der Vogelweide, praising his native land 
beyond all others. We have also the example of Scotland in the thirteenth 
century, we note the universities of the time organizing on the basis of na- 
tions, and we are reminded of the instances of Jeanne d’Arc and of the Huss- 
ite movement. Then in Machiavelli’s Prince the spirit of nationality may 
be recognized even more completely. The Reformation, however, was far 
from purely national in character, and the wars of religion which came in its 
wake had different results in France, Holland, England and Germany. The 
Age of the Old Régime which followed and secured its best expression under 
Louis XIV, Frederick the Great and Voltaire, ignored nationality and tram- 
pled on liberty. Reaction took place in the form of the French Revolution, 
and with it the idea of nationality acquired its present-day importance. 
Although the doctrines of the Revolution were universal and cosmopolitan, 
applicable to mankind in general, the movement shattered the framework 
of existing society by introducing the theory of the consent of the governed, 
and thus, serving as an example for others to follow, gave birth to modern 
nationalism. The Napoleonic era helped to strengthen the idea by forcing 
it upon Napoleon’s enemies as the only available weapon against their ag- 
gressor. Checked once more by the reactionary Congress of Vienna and 
the Holy Alliance, it slowly gained momentum again during the nineteenth 
century, which witnessed the gradual rise of Greece, Belgium, the Balkans, 
Italy and Germany as nations. The Great War finally brought about a 
crisis in the question of nationality, until today it has become one of the 
major problems confronting mankind. 

A consideration of nationality in its relation to politics brings out Mr. 
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Herbert’s conviction that the former need not necessarily have a progressive 
character, and that it should not invade the field of politics. Four types of 
the national movement during the nineteenth century, the Greek, the Italian 
with Mazzini’s theory of nationality, the German and the Hungarian, are 
discussed. It is shown that while neither the Greek nor the Italian struggle 
was essentially or solely national in character, the German and Hungarian 
national uprisings were purely political. Relying upon these examples as 
proof, the author asserts that a political policy directed by purely nationalist 
aims is inevitably oppressive. Nationalism allied with the modern theory 
of the state is the very definition of tyranny, for the ruling nationality of the 
state tends to reduce all other national groups within the state to a sub- 
ordinate condition. 

Having thus demonstrated the relation of nationality to politics, Mr. 
Herbert proceeds to discuss the effect of the ‘‘Great Society’’—a term bor- 
rowed from the book by Graham Wallas bearing that title—upon national- 


ism. The “Great Society” is the social product of modern industrial life, 
of the age of national interdependence, of economic cosmopolitanism, of the 
‘“‘uprooted”’ or economic man. It is the society formed by the present-day 


industrial nomad who has been torn from his true environment by economic 
conditions and placed in the huge melting-pot, there to become something 
that he was not before. Mr. Herbert’s opinions on the possible ultimate 
result arising from the clash of these two incompatible phenomena, national- 
ism on the one hand, and the “Great Society”’ on the other, are very pro- 
nounced. He believes that nationalism has reached a serious crisis, that 
the ‘Great Society’ with its process of human amalgamation and its revolu- 
tionary doctrines is threatening the national idea. 

Nationality to the author is a good and necessary thing, as is any force 
that makes for genuine solidarity and for the alleviation of social strife. 
It must be preserved. Not in a political sense, however, but rather as a 
spiritual and educational force, “‘bound up”, to quote Professor Zimmern in 
his Nationality and Government, ‘with the question of corporate life, corpo- 
rate growth and corporate self-respect.” Nationalists should work in the 
schools, in the press, in the arts, in music and literature, not in a narrow 
chauvinistic spirit, but in a broad-minded way, borrowing freely what is 
best in other nationalities. The national minorities in every country must 
be protected and their rights guaranteed. The treaty between Poland and 
the Allied and Associated Powers with regard to the protection of national 
minorities in Poland affords a good example of how this should be done. 
But, more important than all treaties, written pledges or theoretical safe- 
guards of any kind, good sense, just principles and good-will must guide the 
nations in dealing with the vexing problem. To this extent, thinks the 
author, the nations are masters of their own destinies, as far as the question 
of nationalities is concerned. The nature of its solution will depend upon 
the spirit in which it is solved. 
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Mr. Herbert’s book is a good book. At certain points, to be sure, issue 
may be taken with his conclusions. We may, for example, quote his own 
definition of a nation in refutation of his point-blank statement that the Jews 
should now be considered a nation, since they are dominated no longer by 
the religious aspect. His argument here seems to be influenced by the 
recent questionable political efforts to reconstitute the Jewish nation in 
Palestine. We may also charge him with an apparent lack of familiarity 
with the German sources of his subject. But the work is based upon eternal 
verities and its conclusion is eminently sound. Therefore it deserves to 
be read. 

Epwin H. ZEYDEL. 


A Revision of the Treaty. By John Maynard Keynes. New York: Har- 
court, Brace and Company, 1922. pp. villi, 242. 


In this sequel to ‘‘ The Economic Consequences of the Peace”! Mr. Keynes 
reviews the developments arising out of the attempted execution of the 
Treaty of Versailles during the preceding two years and concludes that ‘‘the 
Reparation Chapter of the Treaty of Versailles is crumbling. There is 
little prospect now of the disastrous consequences of its fulfilment’”’ (p. 9). 
After a chronicle of events and a statement of facts, including in an appendix 
the texts of various important documents relating to the execution of the 
treaty, the author suggests proposals of what ought to be done by way of 
revising the treaty and of other measures for the settlement of Europe. 

Mr. Keynes would limit the revision of the Treaty of Versailles to a simple 
stroke of the pen by replacing the Reparation Commission’s assessment of 
138 milliard gold marks as the amount which Germany is to pay with the 
sum of thirty-six milliard gold marks. The latter amount he estimates to 
represent damages and the Belgian debt to which “we are strictly entitled 
under the armistice terms”. The balance, which he says represents the 
claims to pensions and allowances, should be abandoned as dishonorable, 
and he devotes a special chapter (Chapter 5) to the subject of ‘‘The Le- 
gality of the Claim for Pensions’. Mr. Keynes believes that the sum of 
thirty-six milliard gold marks is probably within Germany’s theoretical 
capacity to pay, but he does not think it practicably obtainable over a 
period of thirty years. He recommends therefore, that, as a separate ar- 
rangement from the revision of the treaty, the British Empire should waive 
the whole of their claim against Germany, estimated at eleven milliard gold 
marks, with the exception of one milliard gold marks to be reserved to ease 
the financial problems of Austria and Poland. Furthermore, he proposes 
that Great Britain should undertake to square the claims of Italy (one mil- 
liard gold marks) and the minor claims (one milliard gold marks) against 
Germany by cancelling the British debt owing from them, thus leaving 


1 London, Macmillan and Company, 1919. 
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Germany to pay eighteen milliards to France and three milliards to Belgium 
(assuming that the United States foregoes the two milliards due to her). 
This sum, he thinks, should be discharged by an annual payment of six per 
cent of the sum due (being five per cent interest and one per cent sinking 
fund) over a period of thirty years. 

As a part of the new settlement, Mr. Keynes proposes that the Allied 
troops be ‘withdrawn altogether from German territory, and all rights of 
invasion for whatever purpose waived, except by leave of a majority vote of 
the League of Nations. But in return, the British Empire and the United 
States should guarantee to France and Belgium all reasonable assistance, 
short of warfare, in securing satisfaction for their reduced claims; whilst 
Germany should guarantee the complete de-militarization of her territory 
west of the Rhine” (p. 188). 

A further feature of the scheme is the cancellation of the debts owing by 
the governments of Continental Europe to the United States. The debt of 
Great Britain to the United States is not dealt with. GAF 


Die Rechtsnatur des Vélkerbundes. Eine rechtswissenschaftliche Untersuchung. 
By Dr. Heinrich Kérling. Bigge, i.W.: Josefs-Druckerei, 1922. pp. 98. 


The author endeavors to analyze the League of Nations in its internal 
and external character in terms of legal principles, purposely avoiding all 
political considerations. As might be expected, the task leads him into the 
domain of legal philosophy and into speculations of a nature rarely met with 
among English or American authors. In order to understand the discus- 
sion, it is well to remember that the law and legislation of continental Europe 
is much more detailed than our own in the definition of various association 
types. There are many organizations in Germany recognized either by 
customary law or by separate legislative provisions, which with us would 
not be referred to as separate types but would be dealt with as “‘unincorpo- 
rated associations”. With this in mind, we may better appreciate the 
author’s endeavor to determine whether the League is to be viewed as a 
Verbandsperson, a Korporation, or some other group-form. He concludes 
that so far as the internal organization of the League is concerned, it has no 
legal personality whatever apart from the aggregate of all of its members, 
but externally it answers to the genus personenrectliche Gemeinschaft, and 
species leaning toward, though not strictly identical with, Gemeinschaft zur 
gesamten Hand (p. 79). The distinction is not without its practical bearing 
because in respect to many particulars, reference is made only to “‘ Members 
of the League’’, whereas Articles 11, 22 and 23, of the Covenant speak of 
‘the League”’, ascribing to it separate legal personality with capacity to act 
separately from the aggregate of its members (pp. 52, 53). 

The author lays weight upon his conclusions that the League is nota 
league of states but a league of peoples (p. 82). His argument that it cannot 
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represent a league of states because membership is not limited to fully in- 
dependent units but admits also certain colonies and dominions, must 
not be accepted too literally. He is on surer ground in saying that the 
ordinary league of states is directed toward centralization of action, whereas 
the League of Nations is essentially expansive and universal (p. 87). 

There are interesting discussions of the effect of the Covenant upon the 
Treaty of Versailles. Some authors have held that as the Covenant is 
part of the Treaty and was drawn in contemplation of ratification by the 
United States, the entire Treaty may be invalid, a view which Dr. Kérling 
does not share, except as to clauses which necessarily contemplate participa- 
tion by the United States (p. 30). His discussion generally is marked by 
great fairness. He is particularly generous when he accepts the view of the 
eminent Swiss jurist, Max Huber, that the faulty draftsmanship of the 
Covenant is due to Anglo-Saxon legal method, with its reliance upon future 
practice rather than upon systematic definition of powers (p. 34). Generally 
speaking, the author has relied only on German authorities. No reference 
is made, however, to Schiicking & Wehberg’s important treatise published 
in 1921 (reviewed in this JouRNAL, 1922, p. 336), probably because the 
present work was written earlier and delayed in publication. 

ArtHur K. 


The Supreme Court in United States History. By Charles Warren. 3 vols. 
Boston: Little, Brown & Co., 1922. pp. v—540, vii-551, v-532. 


Our Changing Constitution. By Charles W. Pierson. Garden City, N. Y.: 
Doubleday Page & Co., 1922. pp. 181. 


These two books relate in large degree to the same general subject, both 

are historico-legal studies of the long struggle for supremacy between our 
Federal and State Governments. Both authors are eminently qualified 
to perform the tasks they have respectively undertaken—each has treated 
the subject-matter of his work in a masterly manner, the one in three large 
volumes and the other in one smallone. Taken together, the two books may 
well be called ‘‘the long and the short of it’’. 
« [After the Gettysburg ceremonies in November, 1863, Mr. Everett, the 
orator of the day, in congratulating Mr. Lincoln on his memorable address, 
said: ‘‘I should be glad if I could flatter myself that I came as near to the 
central idea of the occasion in two hours as you did in two minutes.”’ Mr. 
Lincoln graciously responded: ‘‘ You could not have been excused for making 
a short address, nor I a long one.” 

Mr. Warren’s three volumes of 1569 pages are none too long to inform the 
student in detail of the contemporaneous expressions of opinion regarding, 
and the immediate effect produced by, the numerous episodes related in 
his magnum opus. Mr. Pierson’s chatty little volume is long enough to give 
the busy reader a complete bird’s-eye view of the decisive battles of the 
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struggle which has gone on for over a century, is still going on, and must 
continue to go on. Neither book is a “law book” within the usual sense 
of that term; but no law library is now complete which does not have both 
books on its shelves. 

Students of American constitutional law owe Mr. Warren a debt of grati- 
tude, not only for the instructive information which his diligent search for 
contemporaneous expression of opinion has placed at their disposal, but also 
for the interesting manner in which he has unfolded it. Every important 
statement can be verified by the numerous references to the original sources 
from which the information was obtained. 

Mr. Warren and Mr. Pierson both draw the same conclusion as to the 
constant expansion of Federal power, and the corresponding contraction of 
the power of the States. They show how the pendulum has swung and is 
still swinging, but with constantly longer beats, toward the Federal side. 
Both seem to think the growth of the one, and the waning of the other, has 
been beyond that contemplated by the framers of the Constitution. Both 
seem to think that there has been some change in our basic government be- 
yond that effected by the amendments. Mr. Pierson crystallizes his opinion 
that there has actually been a change in our form of government in the very 
title of his book, ‘‘Our Changing Constitution’. Both authors have ren- 
dered a great service to the country in demonstrating that whatever part 
the Supreme Court of the United States has had in the development of 
Federal power, politics and personalities have played no part therein. 

Furthermore, the judicial episodes recited and commented on, dem- 
onstrate that if there has been any extension of Federal exercise of power 
it has not been as the result of judicial, but of legislative, action; and that 
the Judicial Department of the Government has had a restraining, rather 
than an expanding, influence upon Federal power. When the Federal 
Government attempts to exercise a power theretofore unexercised, either 
the Legislative Department initiates the movement by enacting legislation 
covering the hitherto unexplored field, or the Executive does so by construing 
existing legislation as broad enough to justify Federal action. So long as 
such action goes unchallenged, the responsibility rests with the initiating 
power; but, when challenged—and only then—is the Judicial Department 
called upon to determine whether or not Federal power is being improperly 
exercised. If the Supreme Court finally determines that such exercise is 
improper, there has been no extension of Federal power because all attempted 
acts are void. If, on the other hand, it decides that the acts are constitu- 
tional, there has been no judicial extension of Federal power, because the 
decision simply determines that the Legislative and Executive Departments 
have acted within the original limits prescribed by the Constitution. 

For fourteen years the reviewer was an officer of the Supreme Court. 
During that period on many Monday mornings he heard dissenting Justices, 
in pessimistic terms, depict the anguish of the framers of our organic law 
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had they known the misinterpretation to which their work would be sub- 
jected. This was generally followed by predictions of direful results which 
must necessarily ensue from the majority decision just announced and which, 
as a general rule, was one affecting the exercise of a Federal or a State power 
in some manner beyond its theretofore supposed limitations. But the fram- 
ers still peacefully slumber, and the Governments at Washington and in the 
capitols of the several States are still existent and active, notwithstanding 
those direful predictions. 

Mr. Pierson, in the humble opinion of the reviewer, is wrong in applying 
the word ‘‘Changing”’ to our Constitution. The Constitution does not 
change or expand; but the country does. The framers of the Constitution 
built for the future. They fully appreciated that the commerce and other 
general interests of the country would, in fact, must, expand; they well 
knew that no matter how great that expansion might be, the delegating 
clauses would not have to be extended or changed to comprehend whatever 
situation might arise where Federal protection was necessary. It may be 
they did not visualize the locomotive, the automobile, or the airplane, 
but had they done so they would have known that the operations of those 
new-fangled machines were as much within the commerce clause, which is 
the corner stone of the whole fabric, as were the movements of the then more 
primitive methods of locomotion. 

Let not any one suppose that the growth of the United States has ex- 
ceeded the ideas of those who, in 1783, met in Philadelphia, or that the 
people of the thirteen States did not know that the seeds of nationality— 
nay, some of its fruits—were contained within the provisions of the Con- 
stitution that was only ratified after a fierce struggle in which the extent 
of Federal power was a dominant factor. The records of the State Con- 
stitutional Conventions are replete with the expression of views to the effect 
that the National Government had even greater powers of centralization 
than have ever yet been exerted. 

The Tenth Amendment was, it must be remembered, framed after the 
Constitution had been presented to the States for ratification, and its object 
was to save to the States all that left after the enumerated powers had been 
granted to the National Government. 

The fact is, as the Preamble of the Constitution shows, the National 
Government was formed for the salvation of the country; and whenever the 
public welfare so demands, the instrument will undoubtedly be so construed 
as to properly effectuate the objects for which it was framed and adopted. 

Such construction does not amount to changing the Constitution or ez- 
panding the powers granted by it to the Federal Government, nor yet to 
destroying any of those reserved to the constituent States, but simply to 
the declaration that our organic law is competent to control existing situa- 
tions as they may arise, notwithstanding the constant growth and changing 
conditions affecting the people of the States and of the nation. 
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Mr. Warren and Mr. Pierson have drawn attention to the interesting fact 
that some of the most far-reaching decisions limiting Federal power were 
pronounced by the Court during its nationalistic period under Chief Justice 
Marshall, and some of those confirming wider Federal power during the 
reactionary or states-right period during the period of Taney’s Chief Justice- 
ship. Notably among these cases is that of the Genessee Chief, 12 Howard, 
443, in which, Chief Justice Taney writing the opinion, the Admiralty 
jurisdiction of the Federal Courts was held to include navigable rivers and 
lakes, reversing The Thomas Jefferson, 10 Wheaton, 428, in which the Court, 
by an opinion of Mr. Justice Story, had limited that jurisdiction to the ebb 
and flow of the tide. 

Chief Justice White, a democrat of Louisiana, but a citizen of theUnited 
States, wrote the opinion sustaining the National powers of the Federal 
Government as asserted in the draft Act of 1917, Cox. vs. Woods, 247 U.S.., 
3, and Chief Justice Chase, a member of Mr. Lincoln’s cabinet, in White vs. 
Texas, 7 Wallace, 700, declared that the States were indestructible notwith- 
standing even attempted secession. 

Whether dual sovereignty is desirable is one question; whether it is possible 
is another. In many respects State sovereignty is not only desirable but 
is really necessary in a great commonwealth like ours where conditions 
applicable to one section of the country are inapplicable to others. As to 
strictly local and domestic matters, the State should have jurisdiction; 
unfortunately, however, in some cases the States have not lived up to their 
respective duties and in other cases they have attempted to invade the 
sovereignty of other States and of the Union. 

The Supreme Court has on not a few occasions declared invalid state 
legislation attempting to impose taxes on corporations doing business within 
the taxing state, based on the taxpayer’s entire property, wherever located. 
Is it not so that the States so failed in protecting migratory birds that the 
Federal Government has been obliged to enact legislation to protect that 
valuable species of property? It isa curious fact that after the lower Federal 
Court had held the first Migratory Bird Law unconstitutional, as affecting 
matters wholly within State jurisdiction, and while the appeal was pending 
in the Supreme Court, this country entered into a treaty with Great Britain 
mutually protecting birds whose migratory habits carried them to and from 
our Southern States and Northern Canada. The law thereafter enacted to 
carry out those treaty stipulations was upheld by both the lower court and 
the Supreme Court as being within the power of the Federal Government. 
Should that treaty terminate or be denounced, it will be interesting to know 
what will become of the Migratory Bird Law and the Federal Bureau which 
has been organized to enforce it. 

It is, therefore, true, although somewhat anomalous, that the United 
States is only protecting migratory birds south of the Canadian line, because 
Canada has promised to protect them to the northward thereof. 
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The struggle goes on and will go on. From time to time there will be 
pitched battles and the line will change first one way and then the other, 
and there will always be a “‘twilight zone”. Even now there are pending 
in Congress the Anti-Lynching Bill and a ‘‘ Proposition to amend the Con- 
stitution by abolishing the Electoral College”. Both are being opposed as 
invasions of State sovereignty. The recently enacted Federal Child Labor 
Law has been declared by one of the lower courts to be unconstitutional, 
but the last word has yet to be spoken by the Supreme Court. 

Both Mr. Warren and Mr. Pierson will soon have to write second editions 
carrying the history of the struggle down to date, and both will find plenty 
of material. Both of them—and even those who come after them and 
continue the history of this interesting development of our Governmental 
system—will still find that, as Chief Justice Chase said fifty years ago, 
‘this is an indestructible union of indestructible states”’, with a government, 
so long as the Supreme Court continues to function, which is ‘‘a Government 
of laws and not of men”’. 

Our Constitution may not be perfect—nothing human can be—but the 
longer the Union continues and the longer the Constitution continues to 
be construed as adaptable to our growing and changing conditions, the more 
truth will there appear to be in Mr. Gladstone’s famous and truthful state- 
ment that the instrument was ‘‘the greatest work of man ever produced at 


a@ given time”’. 
8 CHARLES HENRY BUTLER. 


Democracy’s International Law. By Jackson H. Ralston. Washington, 
D. C.: John Byrne & Co., 1922. pp. iv, 165. 


This small book contains a large challenge. The challenge is directed to 
the authors and teachers of ‘‘ International Law”’, its ‘‘ Essentials’’, ‘‘ Princi- 
ples’’, or “‘Science’’, as they variously entitle it. These authors have looked 
for the source of international law in usage, or to publicists, or conventions 
which deal with rules of convenience, or to a dozen other things or places, 
to everything and everywhere in fact, except to the true source of real law. 
They have written libraries on what has been said and what has been done, 
in relations between nations, and have called these accounts of practices 
or opinions the science of international law. To find that a custom has been 
resorted to a certain, or an uncertain, number of times suffices in their eyes 
to make it law. 

Mr. Ralston admits that law grows out of, or is imbedded in, custom; but 
he denies that all customs, even long established ones, are laws. Interna- 
tional law may be found in history: not in the history of usages, but in the 
history of the consequences which result from the violation of the absolute 
rights of man, the rights of untramelled buman existence. 

Democracy is an expression of these rights, the Declaration of Independ- 
ence a partial expression of them. They are to be found alike in the circle 
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of the individual, the nation, and the society of nations. For convenience’ 
sake we may speak of international law as including usages of convenience 
and adjective law (such as the Hague treaties of arbitration); but its real 
content are those genuinely legal principles the violation of which constitute 
injustice to the individual and disorders in and between states. 

These legal principles have not been sought for, or found and stated in our 
text-books on international law. Their authors have accepted the diploma- 
tists’ and the aristocrats’ idea of the state as absolutely supreme over the 
individual, and as possessing absolute and inviolable sovereignty in its re- 
lations with other states. Hence they speak much of the rights, and pay 
scant attention to the duties, of nation to nation. Their conception of 
sovereignty is that of political science, which is based on the relations of the 
individual to the state, and they forget the limitations on the sovereignty 
of the state even within this field; hence in the international field they justify 
the system of anarchy which prevails among states, and assert both the 
sovereignty and the equality of states, two qualities which are incompatible 
with each other. 

‘‘National interests’’, too, are either not analyzed by international jurists, 
or they add to their exaggerated view of sovereignty. As a matter of fact, 
‘national interests” do not exist in other countries where sovereignty does 
not extend; economic interests are merely asserted to create political interests 
and to push sovereignty over other people. Great Britain and Japan in 
China, the United States in Mexico, are cases cited in point. John Hay’s 
policy of the ‘‘Open Door’’, or equality of opportunity, is not, and was not 
asserted to be, a national interest, but an interest of the citizens of all the 
world. Imperialism is shown, in a half-dozen pages, to have violated genuine 
international law and therefore to have brought punishment inevitably in 
its train. 

Had not international jurists been hypnotized by the bigness of their 
subject, namely, “Sovereign States”, they would have remembered the 
humble beginnings of states and measured their international dealings by 
the standard of an honest man, a good citizen, the head of a family. De- 
mocracy insists on this standard of rights and duties of citizens within 
states; but false international law has created a Frankenstein monster of a 
state, capable of destroying its own citizens and denying the rights of democ- 
racy to the nationals and governments of other countries. 

Nowhere is the fallacy of so-called international law better shown than 
in its treatment of the ‘“‘Law of War.”’ It must perforce discuss the law of 
war as well as of peace, simply because it regards both of these as resting 
on usage. True law is against, not of, war. The so-called laws of war are 
merely the record of the violations of real international law. If wars are 
to be written of at all, their causes and results should be analyzed for the 
purpose of showing the law which they violated. By way of illustration, 
Mr. Ralston gives us two pages on the Turco-Italian War of 1912. 
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The prevalence of war and of other violations of true international law 
proves the existence of this law and the inexorable character of its operation: 
hence our prostrate world. The responsibility for war rests with the ‘“‘man- 
aging minority” within states, who persuade the great majority of their 
fellow-citizens that a war designed to promote the special interests of the 
minority is a patriotic duty. 

Those disputes which are considered by the managing minority as not 
important enough for war to settle are referred to courts of arbitration. 
The value of these courts has been exaggerated in current thought. Like 
all courts, they are reactionary and need to be pushed forward by a pro- 
gressive community surrounding them. As justice is more important than 
courts, so are courts of justice more important than statute-controlled 
courts of law. We must first seek and find basic international law, and 
then perfect international courts for the administering of it. The jurisdic- 
tion of these courts must be both negative and positive, including both 
injunction and mandamus, despite the ‘‘mystical sovereignty” of states. 
A keen analysis of vital interests, honor and independence, as related to our 
existing international tribunals, shows the restricted scope of their jurisdic- 
tion. 

Chapter XII, on ‘‘Some Tendencies Pressing toward Justice and Peace’’, 
reveals our author as, fundamentally, an optimist. But his book makes 
plain his pessimism in regard to the pseudo-science of international law as it 
is written and taught in our time; and it is a very stimulating and wholesome 
reminder that we might well pause in our duplication, multiplication and 
extensification of treatises on international usage and seek for the genuine 
international law which usage either expresses or violates. Whatever is is 
law is as foolish and vicious a statement as whatever is is right. To record 
what ‘‘Sovereign States”? do and have done in their mutual relations, and 
to insist that this constitutes ‘‘ International Law’’, is as easy, and as fal- 
lacious, as the mediaeval philosophy that human thinking is for the purpose 


of proving the truth of existing human beliefs. 
Wo. I. Hutt. 


By PaulS. Reinsch. Garden City, N.Y.: 


An American Diplomat in China. 
pp. xii, 397. Index. $4.00 net. 


Doubleday, Page and Co., 1922. 

Of the many books on the Far East which have been appearing during the 
past decade, only a few will stand the test of time, and find a permanent 
home in libraries dealing with Asia and the politics of eastern countries. 
Among these, this delightful volume by Dr. Reinsch will occupy a prominent 
place, not only because of its historical importance, but also for its intrinsi¢ 
literary and descriptive value. Although written in a chatty and diary 


form—evidently from notes jotted down from day to day, or from time to 
time—the author has produced a work which will appeal strongly to the 
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diplomat and historian, as well as to the general reader. He has made no 
use of official records, and has few quotations from important documents or 
letters. But he writes from an intimate knowledge of events and a wide 
personal acquaintance with leading personalities, acquired during his six 
years of service as American Minister to China, 1913-1919. And he has 
given us a rare insight into the intricacies of Peking diplomacy and the ebb 
and flow of Chinese political intrigues and controversies, and has reproduced 
for us an accurate and picturesque account of some of the most striking 
episodes of recent years, such as the downfall of Yuan Shih-kai, the forcing 
of the famous Twenty-One Demands, and the breaking off of diplomatic 
relations between China and the German Empire. 

The volume is divided into four parts which coincide roughly with the four 
periods of Dr. Reinsch’s residence in Peking. The first, entitled ‘‘Old 
China and the New Republic’’, deals with his arrival in China, his impres- 
sions of old China, its new president, its political leaders, the representatives 
of foreign states then resident in Peking and other foreigners prominent 
in the life of the capital, and the attitude of the American Government and 
of Americans towards the new Chinese Republic. The second, under the 
heading ‘‘The Passing of Yuan Shih-kai’’, has to do with the entrance of 
Japan into Shantung province, the Twenty-One Demands, the effect in 
China of the outbreak of the Great War in Europe, and the character of 
Yuan, his attempt to found a monarchy and his downfall and death. The 
third, called ‘‘The War and China’’, not only includes an account of the 
breaking off of relations with Germany and the entrance of China into the 
war, but also discusses the work of American investors in the country, the 
guarding of the “‘Open Door’’, and the monarchy created for a day in Peking. 
And the fourth part, designated as ‘‘Last Year of War and Aftermath”’, 
is concerned with the Lansing-Ishii notes, the Japanese intrigues in Chinese 
affairs, the Chinese boycott, the student movement, and events connected 
with the leave-taking of Dr. Reinsch. 

The author has been particularly fortunate in successfully combining 
a fascinating picture of Peking life with ar excellent historical narrative. 
In places, he has shown remarkable descrip ve powers, for instance in his 
account of the funeral of Yuan Shih-kai, the victory celebration on armistice 
day, and the uprising of the students. And he analyzes with unusual in- 
sight and skill the leading characters in the great drama of China’s political 
evolution, so that her diplomats and politicians seem to live before one’s 
eyes. 

This book will surely appeal to all those who know China, and are inter- 
ested in her welfare. It will be indispensable to those who desire to study 
the history of the Chinese Republic and of Chinese-American relations. 
And it will be stimulating to the ever-increasing number of those who wish 
to know China and the Far East. Above all, it tells in a more striking and 
more convincing way than any other single volume the real attitude which 
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the American people should maintain towards China and its people. ‘‘ Never 
has one nation had a greater opportunity,” writes Dr. Reinsch in his in- 
troduction, ‘‘to act as counsellor and friend to another and to help a vast 
and loving people to realize its striving for a better life. Cooperation freely 
sought, unconstrained, spontaneous desire to model on institutions and 
methods which are admired—that is the only way in which nations may 
mutually influence each other without the coercion of political power and 
the cunning of intrigue. That is a feeling which has existed in the hearts 
of the Chinese toward America. The American people does not yet realize 
what a treasure it possesses in this confidence.”’ 

With this ideal in mind, Dr. Reinsch started upon his work in China. 
He strove energetically and consistently to promote two things: the con- 
fidence of the Chinese in Americans and in things American, and the ad- 
vancement of the legitimate interests of the United States. ‘‘I had entirely 
made up my mind on the primary importance of American participation in 
the industrial and economic development of China,’ he writes on page 64. 
‘“‘T had long discarded any narrow interpretation of diplomacy; but, even if 
I had adhered to the principle that the diplomat must busy himself only 
with political matters, I should have had to admit that in China political 
matters included commerce, finance and industry. I did not, of course, 
intend that the Legation should enter into a scramble for concessions, but 
it was my purpose that it should maintain sympathetic contact with Ameri- 
cans active in the economic life of China, and should see to it that the desire 
of the Chinese to give them fair treatment should not be defeated from any 
other source.”’ He remained faithful, throughout his period of service as 
minister, to this conception of diplomatic duty. Anyone familiar with his 
career in China, or who has talked with consuls, business men or missionaries 
who were in residence in that country during that period, can testify that 
Dr. Reinsch never turned a deaf ear to any appeal for aid to a worthy project, 
but worked energetically to promote every legitimate American work in 
China. 

He also realized that the success of American commercial and economic 
undertakings in China was intimately connected with the development of 
a free and progressive national life in that country. And that, if the pro- 
fessions of friendship extended by the United States to the new Republic 
and to the people of China were sincere and meant anything, it was incum- 
bent on our government to stand by the new régime morally and diplomat- 
ically so that it might have a fair chance to organize an efficient administra- 
tion and to develop the resources of the country. ‘‘The United States of 
America enjoys a position of great advantage,’ wrote Dr. Reinsch in 1914, 
“for assisting the Chinese Government and influencing its development in 
the direction of free national life. . . . It is of great moment whether 
the Chinese Government will remain free, with the assistance of influences 
friendly to the development of China’s nationality, to preserve the unity of 
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the Chinese state and to develop its institutions, or whether its financial 
distress, combined with the plottings of a revolutionary opposition, will 
deliver it into the hands of those who are not favorable to the growth of 
China’s national life. . . . It is certainly true that the Chinese people 
are anxious to follow in the footsteps of the United States if they may only 
be permitted to do so.” 

Unfortunately, the Washington administration did not take advantage 
of this golden opportunity, or partake of the broad, humanitarian views of 
its minister. On the contrary, by procrastination and the lack of definite 
program in far eastern affairs, matters were left to drift for seven long years. 
But, if the firmness and discretion displayed at the time of the Washington 
Conference in 1921-1922 had been exercised throughout the previous eight 
years, the history of the reorganization of China would have been quite 
different, the movement for reform much further advanced today, and the 
interests of the United States in China in a far better condition than we can 
hope to see them for some years to come. 

The present volume, although its author refrains from directly making 
a case against his own government or even submitting it to severe criticism, 
is a grave indictment against the Wilson administration. For the evidence 
is clear and complete that, not only was the United States Government 
guilty of shortsightedness and neglect—the latter perhaps in part excusable 
because of the tremendous pressure under which the administration was 
forced to work after our entrance into the War—but that it committed two 
cardinal and unpardonable errors in its handling of American interests in 
the Far East. The first was the loss of confidence created by President 
Wilson’s declaration of March 19, 1913, in which he announced the with- 
drawal of the United States from the six-power group. This proclamation 
destroyed completely the interest of the American investor in Asiatic loans, 
and was a blow in the face to the progressive Chinese statesmen who were 
earnestly striving to cooperate with the United States in financial matters. 
And it was a tremendous setback to the development of American interests 
in China and to the promotion of Chinese-American cooperation, commercial 
and economic, for, to use the words of Mr. Willard Straight, it was a “‘spe- 
cific condemnation of the activities of the only American banking group 
which had had the enterprise, the courage, and the patience to enter and 
remain in the Chinese field and which, despite its unpopularity among 
certain yellow journals and a number of Western Congressmen, stood for 
integrity, fair dealing, and sound business in the minds of the bond-purchas- 
ing public, upon whose readiness to buy the success of any bond issue must 
depend. . . . Neither Mr. Taft nor Mr. Knox ever promised to send 
American battleships to threaten China, or to land marines to occupy Chi- 
nese territory, in case of default in interest payments. The public was misled 
by no false statements, but there was, nevertheless, a general belief that 
our Government was actively interested in the preservation of China’s 
credit and in the development of that country. . . . This confidence 
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which would have enabled us to sell Chinese bonds had been created by 
four years of hard work on the part of the bankers and the Government.” 

The second error of the Wilson administration was its failure to stand 
by the new Republic during the period of its greatest need, when the hands 
of the European states were tied by the Great War. We could have in- 
sisted on being consulted at every phase of the negotiations when Japan 
browbeat China into an acceptance of the Twenty-One Demands, since our 
treaty rights with China were endangered. Once admitted to the discussion, 
we could easily have made sure that China secured a square deal in this 
transaction. Butno. We not only gave Japan a free hand, but, deserting 
our best friend in the Far East, we went over into the camp of the enemy 
to sign the Lansing-Ishii notes which gave to the Chinese the impression 
that the new Republic was deprived of the support of its last friend on 
earth. 

It is incomprehensible how any intelligent administration could have been 
led into such a step without consulting its representative in China, for Dr. 
Reinsch knew nothing of the famous notes till their contents were announced 
in Peking by the Japanese two days in advance of the Japanese agreement 
with the United States concerning the time of their publication. But this 
is only one of the instances in which President Wilson ignored our ministers 
in foreign capitals, or failed to advise with the accredited representatives 
in deciding momentous questions of foreign policy. There may have been 
some good and sufficient reason why the President indulged in this singular 
method of directing the work of the Department of State. But history is 
full of instances where states have committed grave errors, and where states- 
men have plunged their country into troubles and disasters, because they 
failed to take the advice of their well-informed representatives living in 
intimate touch with the situation. When General Gordon was shut up 
in Khartoum and appealed to the British Government for military aid to 
rescue the imperiled Egyptians and to restore order in the Sudan, Sir Evelyn 
Baring (later Lord Cromer) wrote from Cairo to the British cabinet: ‘‘It 
is for Her Majesty’s Government to judge of the importance of public opinion 
in England; but I venture to think that any attempt to settle Egyptian 
questions in the light of English popular feeling is sure to be productive of 
harm, and in this, as in other cases, it will be preferable to follow the advice 
of the responsible authority on the spot”. When the British authorities 
finally decided to follow the General’s advice, it was too late. Gordon was 
slain; and it took Great Britain seventeen years to establish order and peace 
throughout the Sudan—a work Gordon might have accomplished in a few 
months. The same policy produced similar results in China and the Far 
East. For, at the end of President Wilson’s second administration, Ameri- 
can influence and prestige had sadly dwindled since the days when Secretary 
Hay announced the consent of the Powers to the policy of the ‘“‘Open Door.” 


And China is no further along in her work of reorganization than she was 


ten years ago. NorMAN Dwicut HarRIs. 
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Allied Shipping Control. By J. A. Salter. (Economic and Social History 
of the World War, British Series, Carnegie Endowment for International 
Peace.) Oxford: at the Clarendon Press, 1921. pp. xxiii, 372. 10s. 
6d. net. 

The chief interest of this volume to readers of the JouRNAL is the account 
of the results of the German submarine warfare and the Allied efforts which 
finally defeated the submarine, and the possible bearing of the information, 
supplied from authentic sources, upon future efforts to prohibit or regulate 
the use of submarines in warfare, especially in view of the discussions and 
action of the Arms Conference at Washington a year ago. During the war 
the author occupied various responsible positions under the British Ministry 
of Shipping and is therefore in a position to give an intimate and reliable 
account of the problems of shipping during the early years of the war, the 
struggle of the Allies against the submarine, and the manner in which the 
latter was overcome. 

In view of the conflicting claims of the German and British Admiralties 
during the war as to the effectiveness of the submarine campaign, the revela- 
tions of the author on this point are worthy of note. For instance, in his 
account of the intensive submarine campaign which was begun by Germany 
on March 1, 1917, Mr. Salter states: 

The opening success of the new campaign was staggering. In the 


first three months 470 ocean-going ships (including all classes of ships 
the total was 1,000) had been sunk. In a single fortnight in April 122 


ocean-going vessels were lost. The rate of the British loss in ocean- 
going tonnage during this fortnight was equivalent to an average round 
voyage loss of 25 per cent—one out of every four ships leaving the 
United Kingdom for an overseas voyage was being lost before its re- 
turn. The continuance of this rate of loss would have brought disaster 
upon all the Allied campaigns, and might well have involved an uncon- 
ditional surrender (pp. 121-122). 


The variance between the actual losses and the official figures published 
at the time is explained by the author as follows: 

Week by week the losses of ocean-going ships, averaging say 40 
British, or 50 British, Allied and neutral together at this period, were 
published in conjunction with figures of arrivals and departures at 
British ports (about 2,500 of each in every week). The figures were, 
of course, exact in both cases; but those of the arrivals and departures 
gave a seriously wrong impression, not only to the public but to many 
of those concerned in naval defence. 

It is true that there were 2,500 arrivals—but about 2,360 of them 
were cross-Channel ships, vessels shifting ports or small coastal vessels 
merely arriving from another coastal port and never seriously at risk. 
The arrivals of British ocean-going ships, comparable to the forty lost, 
were not 2,500 but about 140 (p. 123). 


The volume shows that the answer to the submarine was the convoy sys- 
tem, which was adopted in May, 1917. 
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“The System”, says the author, ‘‘ was a triumphant success and may per- 
haps justly claim to be the decisive factor in the long contested struggle 
between the two blockades. The shipping losses fell steadily throughout the 
latter part of 1917 and beginning of 1918, and with the complete extension 
of the convoy system they had almost ceased to be serious. This reduction 
was not due, as was popularly imagined at the time, to the destruction of 
submarines; on the contrary, the number of submarines at sea was continu- 
ally growing and the skill and strength of the individual submarine increas- 


ing. . . . That they failed to continue their success was due not to 
failing numbers or failing skill but to the convoy system” (pp. 127-128). 
G. A. F. 


Japan and the United States 1853-1921. By Payson J. Treat. Boston: 

Houghton Mifflin Co., 1921. pp. 282. $2.00. 

Professor Treat’s book consists of twelve lectures delivered at four 
Japanese universities in the fall of 1921. The first five of the chapters are 
practically a summary, footnotes and scholarly impedimenta omitted, of 
the author’s Albert Shaw lectures delivered in 1917 and published under 
the title of “‘Early Diplomatic Relations between the United States and 
Japan”’. The subsequent chapters discuss the rise of the new Japan, the 
revision of the treaties and relations with Korea, China, Russia and the 
United States. There are chapters on the Open Door in China, the World 
War and the Japanese immigration question. 

The circumstances under which the lectures were delivered render it 
difficult to set up a perfectly fair standard of judgment for the book. Pro- 
fessor Treat appeared in Japan at a time when the delegates were hurrying 
to the Washington Conference and there was in Japan a great deal of alarm 
over the possible spirit in which the Conference might approach the subject 
of Japanese relations with China, Siberia and the Pacific. The occasion, 
therefore, offered no suitable opportunity for a detached, judicial and critical 
examination of the course of Japanese-American relations. The author 
appears to have been fully conscious of this delicate situation and he adopted 
a policy of dealing with the facts with the utmost gentleness. Of the first 
draft of the Twenty-One Demands and of the manner of their presentation 
Professor Treat is critical but in nearly all other matters he is disposed to 
extenuate, condone and justify Japan. The lectures would appear to have 
been skilfully and admirably prepared to serve the purpose in view and must 
have left a very pleasant impression in Japan. However these lectures are 
now published in the United States and are put into circulation not exclu- 
sively for Japanese readers but also for students generally. They have 
back of them the weight of much authority, for the author’s Shaw lectures 
were in many ways the most scholarly and substantial detailed study of any 
phase of Far Eastern affairs which has yet appeared in any country. The 
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new book therefore invites attention asa summary of Japanese-American rela- 
tions. Unhappily the very spirit and method which rendered the lectures 
so acceptable in Japan embarrasses their value as an authoritative review. 

It is the author’s obvious and entirely worthy purpose to set Japan forth 
in the best possible light. The method selected, however, is not to present 
all the evidence and balance one side against the other but to accept at full 
face value the official Japanese explanations of many events which really 
require a much closer scrutiny. For example, Professor Treat represents 
China as having alone been the aggressor in Korea in 1882-94. This is to 
ignore the complicity of the Japanese Legation at Seoul in the coup d'état 
of December 4, 1884 which is acknowledged by a distinguished Japanese 
historian, and it also ignores the provocative measures in Korea undertaken 
by Japan in 1892-3, as well as the necessity for a foreign war created by the 
struggle in the Japanese Diet in 1894. He states that the ‘‘ weakness and 
supineness of China’’ was the sole cause of involving Japan in the Russo- 
Japanese War. Something more than assertion is necessary to sustain this 
statement. He believes that until 1905 Japanese diplomacy was modelled 
on British and American precedents. But even the Japanese have stated 
that their diplomacy in Korea and China during the greater part of this 
period was copied from French models, and even the French in their most 
unbridled moments never thought it expedient to murder a queen and burn 
her body. If Japan had failed in the Russo-Japanese War, thinks Professor 
Treat, “‘she would have been crushed by the Russian giant’’—by no means 
a statement of obvious fact. He thinks that the relations between the 
United States and Japan, 1905-14, were “always friendly and correct’’. 
In the light of the secret treaties with China and Russia and in the light of 
the discriminations in Korea and Manchuria which the author refuses to 
consider in detail, this would appear to be putting severe strains on two 
very simple English words. As for the annexation of Korea he thinks that 
Japan should be judged not by the methods but by the results. Why not 
by both? The book when thus examined reveals a strong flavor of Kawa- 
kami and Iyenaga. 

The impression one receives is that Japanese policy presents no funda- 
mental defects and that the various “‘war-scares”’ of the last fifteen years 
have been caused solely by a “‘certain type of journalist” and by the “‘ well- 
known influence of the military leaders’? over the Japanese populace. 
Undoubtedly these have been factors but it is well to remember that not 
every anti-Japanese book or article has been written by that certain type 
of journalist to which the author refers, and it is also important to note that 
in every forward movement which Japan has made in the way of military 
aggression the Japanese intelligencia, the descendants of the old samaurai 
class which numbered half a million males when it was disestablished, has 
stood almost solidly back of the military leaders or else a little in advance of 
them. 
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But passing by details it is difficult to see how a thorough study of Jap- 
anese foreign relations can fail to bring out its inherent moral and strategical 
defects. Likewise Professor Treat refrains from criticizing American policy 
with reference to Japan and the Far East. He commends the policy of 
Judge Bingham who, in his long service in Tokio (1873-85), set himself so 
strongly against the policy of cooperation with Great Britain which had 
been fostered by Seward and Burlingame. This is the conventional estimate 
of Bingham and the isolated policy in the Far East, but we believe that it is 
a shortsighted one. That mess of iniquity, which we now call the Far 
Eastern question, received the most favorable conditions for incubation 
when the United States withdrew from the cooperative policy. The in- 
terests of justice and the welfare of the people of the East would have been 
far better served had the American Government not heeded the advice of 
Judge Bingham, and if it had, on the contrary, increased its investments in 
the cooperative policy by strengthening the consular, diplomatic and naval 
service in the Far East to the point where it could have exercised a restrain- 
ing influence upon all the predatory interests, Japan included. Professor 
Treat might even have gone farther in the criticism of American policy and 
by way of concession to the Japanese point of view, pointed out that the 
traditional policy of the United States in Eastern Asia has been to make 
very sweeping demands and yet to support the demands with slight ap- 
propriations either of money or thought. American policy has been too 
often, as Japanese and other critics have asserted, an effort to get some- 
thing for nothing. 

Professor Treat’s book bears witness to the fact that he has been a close 
student of the detail of American-Japanese relations and there is here 
presented much new material which has never before been put together. 
The book is, therefore, a valuable one which is always worth consulting for 
the information it contains, as well as a book to be read with caution because 
of the equally important information which it omits. 


TYLER DENNETT. 


International Law. By George G. Wilson. 8th ed. Boston: Silver, Bur- 
dett and Co., 1922. pp. xix-360. Appendix. Index. 


This is the eighth edition of the well-known Wilson and Tucker treatise 
upon International Law, but under the sole authorship of Professor Wilson. 

The original work was noteworthy for sound judgment, for an excellent 
sense of proportion and for its modest dimensions—a great little book. 

Yet in spite of its brevity the work never seemed a crowded compendium; 
it always had space for adequate discussion of contentious topics and for 
original contributions upon subjects which the authors had made peculiarly 
their own, the recognition of insurgency, for instance. 

The present edition follows the close of the Great War. Constant refer- 
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ence is made to its lessons. Nevertheless the character of the book is 
unaltered, nor is its volume much altered. 

Thus the portion devoted to the general principles of the law and to the 
relations of states in time of peace, is enlarged but by a single page. 

Yet it discusses such very modern topics as mandates, jurisdiction over 
rivers and coastal waters, jurisdiction over the air, the use of English in 
diplomacy, the Permanent Court of International Justice and others with 
frequent reference to the results of the war, without enlargement. In other 
words omissions and additions are made to balance one another. It re- 
minds me of a scholarly friend who used to throw away an old book when 
he bought a new one, a fair replacement. 

In the part of the work relating to war, however, an addition of fourteen 
pages has been found necessary together with a moderate increase of the 
matter in the appendix. Naturally this matter has been thoroughly worked 
over. 

The author’s view of the effect of the war upon international law is expressed 
thus, after discussing the various conventions of the ante-war period: 

From August 1914 international law, particularly relating to hos- 
tilities, was tested by the World War. The test showed the weakness 
and lack of adaptability to modern conditions of some of these con- 
ventions, while strengthening confidence in many of the long-recog- 
nized underlying principles of international law. 


Would it not be fairer to ascribe the lamentable violations of the laws of 
war during those four years to the abominable practices of one of the com- 
batants rather than to the weakness of the laws or their lack of adaptability! 
That is the reviewer’s feeling, but the author preserves his judicial attitude 
and his admirable self-control throughout. 

Nevertheless it makes this part of the work a trifle colorless. Our chief 
grievance as neutrals against England was her shutting us out from the 
Baltic ports of Germany by a blockade set in the North Sea which Sweden 
was exempt from. This is not touched upon. 

Both combatants imprisoned enemy non-combatant subjects in their 
territory at the outbreak of war which is unusual and improper. This is not 
brought out. 

The submarine practices of Germany forced us into war after long diplo- 
matic discussion and remonstrance, but this is hardly mentioned, nor is the 
case of the Lusitania. 

In spite of such abnormal self-control and insistence upon a proper sense 
of proportion, the author’s sentiments flash out at odd moments, as when 
he speaks of acts which “‘ before the world war” were regarded as forbidden 
except in punishment. And again, “However, in the world war there were 
many departures from accepted principles”. And, ‘“‘The disregard of the 
rights of non-combatant population in occupied areas during the world war 
in no wise changed these principles”’. 
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But it is putting it mildly to say, ‘‘The treatment of prisoners of war 
during the world war was much criticized. Often the rules upon which 
states had agreed were not observed”’. 

On the other hand the reader will be grateful for many illuminating 
passages new to this edition. Boycott, the arming of merchant vessels, 
aerial warfare, neutrality regulations, search of ships forced into port, 
retaliation affecting the neutral, angary, these and other matters are touched 
upon with a master hand. 

In the appendix will be found the Covenant of the League of Nations, 
the Statute of the Permanent Court of International Justice, and the 
Treaty of Washington on Submarines and Noxious Gases of 1922. 

T. 8S. Woo.sey. 
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Bismarck’s Diplomacy at its Zenith. By Joseph Vincent Fuller. Cam- 
bridge: Harvard University Press, 1922. pp. xii, 368. $3.75. 

Causas y Consecuencias. Antecedentes Diplomaticos y Efectos de la Guerra 
Hispanoamericana. By Juan B. Soto. San Juan, Porto Rico: La Cor- 
respondencia de Pto. Rico. Inc., 1922. pp. ix, 295. 

Du Droit aux Parts de Prises dans la Marine Francaise. By Emile Luce. 
Paris: Les Presses Universitaires de France. 1922. pp. 190. 

Hugonis Grotii de Jure Belli ac Pacis. Selections. Translated, with an 
introduction by W. 8. M. Knight. The Grotius Society Publications, 
No. 3. London: Sweet and Maxwell, Limited, 1922. pp. 84. 2s. 
6d. net. 

The Great Adventure at Washington. By Mark Sullivan. Garden City, 
New York: Doubleday, Page and Company, 1922. pp. xi, 290. $2.50 
net. 

The International Development of China. By Sun Yat-sen. New York 
and London: G. P. Putnam’s Sons, 1922. pp. x, 265. 

International Maritime Committee. Bulletins of Conferences, Nos. 51, 52, 
53, 54, 55 and 56. Antwerp: J. E. Buschmann, Rempart de la Porte 
de Rhin. 

London Conference, 1922. 

Bulletin No. 51. (pp. 45.) 

I. Immunity of Public Ships (France, Netherlands). 

II. International Code of Affreightment (Netherlands). 

III. Negligence Clauses in Bills-of-Lading (France, Netherlands). 

Bulletin No. 52. (pp. 30.) 

I. Immunity of Sovereign States (Italy, Denmark, Fiume, Greece). 

II. International Code of Affreightment (Denmark, Fiume, 

Greece). 


1 Mention here does not preclude an extended notice in a later issue of the JouRNAL. 
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III. Negligence Clauses in Bills-of-Lading (Denmark, Greece). 

Bulletin No. 53. (pp. 23.) 

I. International Code of Affreightment (Belgium). 
II. Negligence Clauses in Bills-of-Lading (Hague Rules) (Belgium). 
III. Immunity of Sovereign States (Belgium). 
Bulletin No. 54. (pp. 37.) 
I. The Hague Rules 1921 (Great Britain, Japan, Sweden). 
II. International Code of Affreightment (Japan, Sweden). 
III. Immunity of State-Owned Ships (Japan, United States, 
Sweden). 

Bulletin No. 55. (p. 1.) Immunity of State-Owned Ships. Synop- 
tical Table: Recommendations extracted from the Reports of the 
National Associations. 

Bulletin No. 56. (pp. 11.) Mr. James K. Symmers. Immunity of 
Government-Owned Vessels (United States). 

Jahrbuch des Vélkerrechts. VIII Band. Die Vdélkerrechtlichen Urkunden 
des Weltkrieges. VI Band. Die Friedensschlusse 1918-1921. Munchen 
und Leipzig: Duncker and Humblot, 1922. pp. 788. 


The Kaiser’s Memoirs. Wilhelm II, Emperor of Germany 1888-1918. 
Translated by Thomas R. Ybarra. New York and London: Harper 
Brothers, 1922. pp. 366. $3.50. 

Modern Italy. By the Honorable Tommaso Tittoni. New York: The 
Macmillan Company, 1922. pp. 236. $2.00. 

Russia: Today and Tomorrow. By Paul N. Miliukov. New York: The 
Macmillan Company, 1922. pp. 392. $2.25. 


The Trend of History. By William Kay Wallace. New York: The Mac- 
millan Company, 1922. pp. 372. $3.50. 

Vélkerrechtspolitik als Wissenschaft. By Dr. Ernst H. Feilchenfeld. Vol- 
kerrechtliche Monographien herausgegeben von Walter Schiicking, Karl 
Strupp und Hans Wehberg. Heft 4. Berlin: Verlag von Franz Vahlen, 
1922. pp. xvi, 266. 

Western Europe and the United States. Edited by Ernest Minor Patterson. 
The Annals of the American Academy of Political and Social Science. 


Philadelphia: The American Academy of Political and Social Science, 
1922. pp. iv, 222. 


Woodrow Wilson and World Settlement. 2 vols. By Ray Stannard Baker. 
Garden City, N. Y.: Doubleday, Page and Company, 1922. pp. xxxv, 
432, xii, 561. $10.00 per set. 
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PERIODICAL LITERATURE ON INTERNATIONAL LAW 
SUBJECTS ! 


Abbreviations: American Bar Association Journal (Amer. Bar Ass. J.); American Law 
Review (Amer. L. R.); American Political Science Review (Amer. Pol. Sc. R.); Archiv des 
éffentlichen Rechts (Arch. d. éffentl. Rechts); British Year Book (Br. Y. Book); Canadian 
Law Times (Can. L. T.); Foreign Affairs (For. Aff.); Harvard Law Review (Harvard L. R.); 
Hispanic American Historical Review (Hispanic Amer. Hist. R.); Journal of American 
Institute of Criminal Law and Criminology (J. Crim. L.); Juridical Review (Jur. R.); 
North American Review (N. Amer. R.); Revista de Direito Publico e de Administragéo 
Federal, Estadual e Municipal (Brazil) (Rev. de Dir. Pub.); Revista Mexicana de Derecho 
Internacional (Rev. Mex. Der. Int.); Revue de Droit International et de Diplomatie (Japan) 
(Jap. R. Dr. Int.); Revue de Droit International et de Législation Comparée (R. Dr. Int. et 
Lég. Comp.); Revue de Droit International Privé et de Droit Penal International (R. Dr. 
Int. Privé et Dr. Penal Int.); Revue Générale de Droit International Public (R. Gen. Dr. 
Int. Public); Revue Internationale du Droit Maritime (R. Int. Dr. Maritime); University 
of Pennsylvania Law Review (Pa. U. L. R.); Zeitschrift fur Internationales Recht (Zeit- 
schrift Int. Recht). 


Aerial regulation. On reading Dr. Izumi’s ‘‘On the international rules 
of aerial war.” S. Matsumoto. Jap. R. Dr. Int. Sept., Oct., 1922. Vol. 
21, Nos. 7, 8. 

Anglo-American Relations. An English View of. V. For. Aff. Dec. 
15, 1922, p. 59. 

Armament and Disarmament. Aircraft versus Battleships. Capt. Roy C. 
Smith, U.S. N. N. Amer. R. Oct., 1922. 216:470. 

Chemical Warfare in the Future. Capt. J. M. Scammell. 
Inf.O. R. C. N. Amer. R. Oct., 1922. 216:476. 

Le Désarmement. Les Traités de paix de 1919-1920. La Con- 
ference de Washington de 1921-1922. A. Mérignhac. R. Gen. Dr. Int. 
Public. May-—Aug., 1922. 2nd series. 4:105. 

———. Use and abuse of Submarines. Rear-Admiral W. F. Fullam, 
U.S. N. N. Amer. R. Oct., 1922. 216:467. 

Brazil. Salient features of the Brazilian Law of Sale. Charles P. Sher- 
man. Can. L.T. Oct., 1922. 42:649. 

British Empire. British Foreign Policy andthe Dominions. Alfred L. P. 
Dennis. Amer. Pol. Sc. R. Nov., 1922. 16:584. 

——. “Canada’s National Status;’ a reply. John S. Ewart. 
N. Amer. R. Dec., 1922. 216:773. 

1 Limited to articles published in periodicals exchanged with the American Journal of 
International Law. 
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——. From Empire to Commonwealth. Philip Kerr. For. Af. 
Dec. 15, 1922, p. 83. 

Cables. International Electrical Communications. Walter S. Rogers. 
For. Aff. Dec. 15, 1922, p. 144. 

China. Principles and Policies in regard to. Stanley K. Hornbeck. 
For. Aff. Dec. 15, 1922, p. 120. 

Conciliation. The Commission of. K.Sawata. Jap. R. Dr. Int. Oct., 
1922. Vol. 21, No. 8. 

Dardanelles. ‘‘The Freedom of the Straits.” Alfred L. P. Dennis. 
N. Amer. R. Dec., 1922. 216:721. 

International Court. The United States and the New. Manley O. 
Hudson. For. Aff. Dec. 15, 1922, p. 71. 

International Labor Organization. L’Organisation permanente du tra- 
vail. Sa compétence en matiére agricole. M.Guerreau. R. Gen. Dr. Int. 
Public. May-—Aug., 1922. 2nd series. 4:223. 

International law. Definition and sources of, with relation to private 
right. Joseph Whitla Stimson. Can. L. T. Sept., 1922. 42:602. 

International legislation. The Tendency of the unitary. S. Terada. 
Jap. R. Dr. Int. Sept., 1922. Vol. 21, No. 7. 

International Relations. The recent status of. K. Horiuchi. Jap. R. 
Dr. Int. Sept., 1922. Vol. 21, No. 7. 

League of Nations. Les Conceptions Politiques de la Société des Nations 
et l’élaboration du Pacte. H. Lalouel. R. Gen. Dr. Int. Public. May- 
Aug., 1922. 2nd series. 4:152. 

——. L’Oeuvre de Revision du Pacte de la Société des Nations ac- 
complie par la Deuxieme Assemblée. Henri A. Rolin. R. Dr. Int. et Leg. 
Comp. 1922. 3rd series. 3:336. 

Mandates. Origin of the System of, under the League of Nations. Pit- 
nam B. Potter Amer. Pol. Sc. R. Nov., 1922. 16:563. 

Maritime Law. De delai d’un mois de l'article 435 du Code de Commerce. 
Henri Rousseau. R. Int. Dr. Maritime. 1922. 34:445. 

La condition juridique des Navires appartenant a l’Etat et 
Yimmunité des Etats au point de vue du droit maritime. Jean Renard. 
R. Int. Dr. Maritime. 1922. 34:471. 

The juridical condition of ships belonging to the State and the 
immunity of States from the point of view of maritime law. Edward G. 
Roscoe. R. Int. Dr. Maritime. 1922. 34:520. 

The Hague Rules, 1921, and international legislation. W. R. 
Bisschop. R. Inter. Dr. Maritime. 1922. 34:494. 
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Nationality. La nationalité de la femme mariée d’aprés la loi Belge du 
15 mai 1922. Marie-Thérése Nisot. R. Dr. Int. et Lég. Comp. 1922. 3rd 
series. 3:365. 

——. Nacionalidade das Sociedades anonymas. Rodrigo Octavio. 
R. de Dir. Pub. Jan—Feb., 1922. 3:33. 

Naval Limitation of Armament Treaty. On the Treaty of Naval Dis- 
armaments. Y. Sugimura. Jap. R. Dr. Int. Sept., Oct., 1922. Vol. 21, 
Nos. 7, 8. 

Recognition of Governments. Les Gouvernements Etrangers en Justice 
Reconnaissance internationale et immunités. Chas. de Visscher. R. Dr. 
Int. et Lég. Comp. 1922. 3rd series. 3:300. 

Spain. The International Policy of. Ramiro de Maetzu. For. Af. 
Dec. 15, 1922, p. 136. 

United States. A Unified Foreign Service. Samuel MacClintock. Amer. 
Pol. Se. R. Nov., 1922. 16:600. 

Versailles Treaty. De la competence legislative et la Haute-Commission 
interalliee dans les Provinces du Rhin. Marcel Nost. &. Dr. Int. et Lég. 
Comp. 1922. 3rd series. 3:274. 

—. Germany since the War. Karl Kautsky. For. Aff. Dec. 15, 
. 99. 


The Saar Territory as it is Today. Charles H. Haskins. For. 
Aff. Dec. 15, 1922, p. 46. 
World War. The Evolution of the Unified Command. Tasker H. 
Bliss. For. Aff. Dec. 15, 1922, p. 1. 


Hore K. THompson. 


